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Re: Docket No. 42104, Entergy Arkansas, Inc. and Entergy Services, Inc. 

V. Union Pacific R.R. and Missouri & Northern Arkansas R.R. Co., Inc.; 
F.D. No. 32187, Missouri & Northern Arkansas R.R. - Lease, Acquisition 
and Operation Exemption - Missouri Pacific R.R. and Burlington N. R.R. 

0-^5^/f 

Dear Ms. Quinlan: 

Enclosed for FILING UNDER SEAL in the above-referenced proceeding please 
find a separately packaged original and ten (10) copies of Entergy's Amended Complaint. We 
also are enclosing, for FILING UNDER SEAL, a CD-ROM containing an electronic version of 
the filing. We also have enclosed an original and ten (10) copies of a REDACTED. PUBLIC 
version of Entergy's Amended Complaint for filing on the Board's public docket. Each of these 
versions of the filing includes COLOR COPIES, as noted. 

In accordance with the Board's June 26, 2009 Decision in this proceeding, we 
have not included a filing fee with this Amended Complaint. Finally, we have enclosed 
additional copies of each version of the filing to be date-stamped and returned to the bearer of 
this filing. ITiank you for your attention to this matter. 

Sincerely, 

^ ^ . ? U ^ ̂ itU 

Andrew B. Kolesar 111 
An Attorney for Entergy Arkansas, Inc. 
and Entergy Services, Inc. 

Enclosures 
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BEFORE THE 
SURFACE TRANSPORTATION BOARD 

ENTERGY ARKANSAS, INC. and 
ENTERGY SERVICES, INC., Complainants 

UNION PACIFIC RAILROAD 
COMPANY and MISSOURI & 
NORTHERN ARKANSAS RAILROAD 
COMPANY, INC., Defendants. 

Docket No. 42104 

MISSOURI & NORTHERN ARKANSAS 
R.R - LEASE, ACQUISITION AND 
OPERATION EXEMPTION - MISSOURI 
PACIFIC RR. and BURLINGTON 
NORTHERN RR. 

Finance Docket No. 32187 

AMENDED COMPLAINT 

COME NOW Entergy Arkansas, Inc. ("EAI") and Entergy Services, Inc. ("ESI") 

(collectively, "Entergy") and file this Amended Complaint, under 49 U.S;C. § 10705,49 U.S.C. 

§ 11701, and 49 C.F.R. § 1144.2, seeking the prescription of a through route (or through routes) 

directing the Missouri & Northem Arkansas Railroad Company, Inc. ("M&NA") and/or Union 

Pacific Railroad Company ("UP") to interchange traffic with a long-haul carrier other than UP in 

order to provide adequate and more economic and/or efficient tremsportation of coal firom 

Powder River Basin ("PRB") mines to Entergy's Independence Steam Electric Station 

("Independence" or "ISES").' 

' In accordance with 49 C.F.R. § 1144.1, Entergy confirms that it contacted M&NA by 



PREFACE 

1. Entergy's February 19,2008 Complaint in this proceeding (and the 

evidence filed in support thereof) confirmed that the continued enforcement of certain provisions 

of a 1992 lease agreement between UP and M&NA precludes the interchange of traffic with a 

long-haul carrier other than UP. See Entergy Arkansas, Inc. and Entergy Services, Inc., v. Union 

Pacific RR. and Missouri & Northern Arkansas RR, STB Docket No. 42104, et al. (STB served 

June 26,2009) ("Decision"). Entergy's initial Complaint sought relief, inter alia, on the basis of 

Entergy's claim that the continued enforcement of certain provisions in the UP/M&NA Lease 

(ie., those provisions operating as a "paper barrier") constituted an unreasonable practice in 

violation of 49 U.S.C. § 10702. 

2. On June 26,2009, the Board issued a Decision in which it "provide[d] an 

opportunity for the shipper to pursue this case under the appropriate provision" of the statute. 

See Decision at 1. Specifically, the Board ordered that Entergy be allowed the opportunity to 

amend its February 19,2008 Complaint in order to seek the prescription of a through route under 

49 U.S.C. § 10705. See Entergy Arkansas, Inc. and Entergy Services, Inc., v. Union Pacific RR. 

and Missouri & Northern Arkansas RR, STB Docket No. 42104, et al. (STB served June 26, 

2009), at 15. 

3. In its Decision, the Board characterized the request for relief under 49 

U.S.C. § 10705 as a "straightforward path whereby Entergy could seek to establish that it is 

entitled to the type of relief it desires - a Board order under 49 U.S.C. 10705 directing MNA to 

letter dated July 21, 2009. The parties' discussions regarding that letter are ongoing. 
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interchange with a long-haul carrier other than UP." Id. at 2? Entergy is therefore amending its 

Complaint in order to seek the prescription of such a through route (or through routes) and thus 

to obtain relief from the UP/M&NA paper barrier (i.e., the UP lease payment and the other 

elements of UP's paper barrier) in the manner specified by the Board. 

IDENTITY AND INTEREST 

4. Complainant EAI is a corporation organized under the laws of the State of 

Arkansas, with its principal place of business located at 425 West Capitol Avenue, Little Rock, 

Arkansas 72201. EAI is a wholly owned subsidiary of Entergy Corporation, an investor-owned 

public utility holding company organized and existing under the laws of Delaware and registered 

pursuant to the Public Utility Holding Company Act of 1935. EAI produces, distributes and sells 

electric power at retail to approximately 667,000 residential, commercial, industrial and 

agricultural customers located in 63 counties in Arkansas, and engages in wholesale power 

transactions as well. 

5. Complainant ESI is a wholly owned subsidiary of Entergy Corporation. 

ESI is a corporation organized and existing under the laws of the State of Delaware, and having 

its principal place of business at 639 Loyola Avenue, New Orleans, Louisiana 70113. ESI acts 

as an agent for Entergy Corporation's public utility operating subsidiaries, including EAI, and is 

responsible for, among other things, acquiring fuel and related transportation for coal-fired 

power plants operated by its electric utility affiliates. 

6. EAI operates, inter alia, a coal-fired power plant located near Newark, 

Arkansas known as the Independence Steam Electric Station. The Independence Station was 
•y 

See id. ("[S]ecfion 10705 provides a means to directly address and remedy the precise 
problem about which Entergy complains . . . .") (emphasis added). 
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designed to bum low-sulfiir southem PRB coal. In generating electric power at Independence, 

EAI bums approximately 6.5 million tons of coal annually. Since the 1983 commencement of 

operations at Independence, all PRB coal burned at the plant has been delivered by railroad. 

7. Defendant UP is a Delaware corporation with its principal place of 

business located at 1400 Douglas St., Omaha, Nebraska 68179. UP is a rail carrier subject to the 

jurisdiction of the Board under Title 49. 

8. Defendant M&NA is a Kansas corporation wdth its corporate headquarters 

at 5300 Broken Sound Blvd., NW, Boca Raton, Florida 33487, and a business address of 514 N. 

Omer, Carthage, Missouri 64836. M&NA is a wholly owned subsidiary of RailAmerica, Inc., a 

noncarrier holding company with forty-two (42) railroad operating subsidiaries. M&NA is a rail 

carrier subject to the jurisdiction of the Board under Title 49. 

9. BNSF Railway Company ("BNSF") is a Delaware corporation with its 

corporate headquarters located at 2650 Lou Menk Drive, Fort Worth, Texas 76161. BNSF 

provides rail transportation service subject to the jurisdiction of the Board and owns rail facilities 

that permit it to originate coal transportation service from the PRB. 

THE UP/M&NA LEASE AND ACQUISITION 

10. On December 4,1992, M&NA filed a notice of exemption invoking 

authority to lease, acquire and operate from UP's predecessor in interest, Missouri Pacific 

Railroad Company ("Missouri Pacific"), 492.27 miles of rail line in the States of Arkansas, 

Kansas, and Missouri, and to acquire 60.33 miles of incidental trackage rights over Missouri 

Pacific and Burlington Northem Railroad Company lines in the States of Missouri and Arkansas. 

Missouri & Northern Arkansas RR. - Lease, Acquisition and Operation Exemption - Missouri 



Pacific R.R. and Burlington Northern R.R.,ICC Finance Docket No. 32187 (ICC served Dec. 22, 

1992) (notice of exemption).̂  As Entergy's evidence in this case demonstrated {| 

11. Concurrent with the filing of M&NA's notice of exemption regarding the 

lease of the Missouri Pacific lines, M&NA's then-current parent company, RailTex, Inc. 

("RailTex") filed a notice of exemption to continue in control of M&NA when the latter became 

a rail carrier. See RailTex, Inc. - Continuance in Control Exemption - Missouri & Northern 

Arkansas RR, ICC Finance Docket No. 32188 (ICC served Dec. 22,1992) (notice of 

continuance in control exemption). This filing was required because, at the time, RailTex 

controlled ten other Class III railroads operating in thirteen states. Id. 

^ As part of the transaction, M&NA purchased the rail line fi-om Bergman to Guion, 
Arkansas, a distance of 102 miles. Id. 

^ In response to the carrier's invocation of exemption authority in 1992, the United 
Transportation Union petitioned to stay the effective date of the M&NA notice of exemption and 
to revoke the exemption. As described by the Commission, UTU had argued "that this 
transaction involving 522 miles of track is a transaction designed to evade labor protection." 
Missouri & Northern Arkansas R.R. - Lease, Acquisition and Operation Exemption - Missouri 
Pacific RR. and Burlington N. R.R, ICC Finance Docket No. 32187 (ICC served December 15, 
1992). 



12. On December 11,1992, M&NA and Missouri Pacific executed their lease 

(tiie "UP/M&NA Lease"). See Exhibit No. 2 hereto. Section 3.01 of tiie Lease provides, in part, 

that"... Lessee shall be entitled to full and exclusive use of the Leased Premises for the 

operation of common carrier rail freight service, including the right to access and interchange 

traffic directiy with all present and fiiture railroads at Springfield, Joplin, Carthage, Lamar, 

Aurora and Nevada, MO and Ft. Scott, KS." UP/M&NA Lease at § 3.01. 

13. The term of the lease is twenty years from the "Conunencement Date" of 

service. Approximately sixteen years of the term have now expired. M&NA has an option to 

extend the term of the lease three times for an extended term of up to twenty years for each 

extension. See UP/M&NA Lease at § 2.02. 

CURRENT SERVICE TO INDEPENDENCE 

14. UP currently provides rail service to Entergy's Independence Station (and 

its White Bluff Station) under the terms of a confidential rail transportation contract. See Exhibit 

No. 3 hereto. This contract obligates Entergy to tender {| 

This case was captioned as Union Pacific RR. v. Entergy Arkansas, Inc. and Entergy 
Services, Inc., Case No. CV 2006-2711 and had been pending in the Circuit Court of Pulaski 
County, Arkansas. The case related to the derailments that occurred in May, 2005 on the Joint 
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16. UP and M&NA currently deliver coal to the Independence Station via a 

routing that involves UP moving loaded coal trains fi-om the PRB beyond Independence, then via 

North Little Rock back to Diaz Junction, Arkansas. M&NA then completes the movement over 

a short segment of the leased line from Diaz Junction to the plant (a distance of approximately 

eight miles). M&NA delivers empty coal trains fi"om Independence back to UP at Kansas City, 

Missouri. Diagrams showing the routes over which Entergy's loaded and empty trains move 

(and have moved) between the PRB and the Independence Station are contained in Exhibit No. 6 

hereto. 

17. There have been several changes to UP's routing of traffic between the 

PRB and Independence since UP first began moving Entergy's coal in the mid-1980's. At the 

outset, the coal was originated by a UP predecessor railroad, Westem Railroad Properties, Inc. 

("WRPI"), interchanged with UP at South Morrill, Nebraska, and then interchanged wdth the 

Line in the PRB. 
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Missouri Pacific Railroad Company ("MP") at Kansas City. MP then transported the coal via its 

Carthage Subdivision - Le., the line currentiy operated by M&NA - for delivery to the plant.' 

18. MP continued to move the coal over this routing until 1989, when UP -

which by then had acquired control of MP - proposed a reroute of the traffic over the UP lines to 

North Little Rock and then to Diaz Junction. 

19. After the 1992 sale/lease of the Carthage Subdivision to M&NA, the 

Independence coal continued to be routed through North Little Rock and Diaz Junction (for 

interchange with M&NA). During this time period, the portion of the Carthage Subdivision west 

of Independence was not used for either empty or loaded Independence coal trains. 

20. In the Fall of 1997, M&NA moved some empty Independence coal trains 

west fi-om Independence to interchange with UP at Kansas City on a temporary basis. In 1998, 

the carriers adopted this routing for all Independence empties. 

21. The current UP/M&NA routing for loaded Independence trains is 

circuitous and less efficient than any of the through routes requested in this Amended Complaint. 

22. UP provided inadequate service during a number of different extended 

time periods during the term of the Lease, including but not limited to, the time periods 

following the 1993 Midwest floods, during UP's 1997-1998 Service Crisis after its merger with 

Southem Pacific Transportation Company,* and during the period fi-om May 2005 through 2007 

' Prior to Entergy's execution of a 1983 coal transportation agreement wdth UP, 
Independence coal was transported pursuant to a tariff arrangement that involved Burlington 
Northem Railroad Company transporting the coal firom PRB origins to Kansas City for 
interchange to MP, with MP then delivering the coal to Independence. 

* See, e.g., Supplemental Statement and Additional Request for Emergency Relief of 
Entergy Services, Inc. and Entergy Arkansas, Inc., filed December 1, 1997 in Ex Parte No. 575, 
Rail Service in the Western United States and Service Order No. 1518, Joint Petition for Service 
Order. 

- 8 -



relating to service constraints that UP experienced in the PRB that resulted firom maintenance-

related issues on the PRB Joint Line. 

23. In each of these extended periods, the existence of the paper barrier 

restrictions in the UP/M&NA Lease precluded Entergy fi-om obtaining interline service from 

BNSF/M&NA to supplement coal deliveries to Independence at times when UP's service was 

inadequate. As a result, Entergy was forced to curtail coal-fired generation and incur major 

damages in the form of significantly higher costs for gas-fired generation or purchased power. 

THROUGH ROUTE(S) TO INDEPENDENCE VIA BNSF-M&NA 

24. BNSF and M&NA are physically capable of providing rail transportation 

service to Independence from the PRB. 

25. In particular, BNSF-M&NA coal transportation service could be provided 

fi-om the PRB to Independence wdth an interchange between BNSF and M&NA either at Aurora, 

Lamar, Joplin, or Springfield, Missouri.' Interchange between BNSF and M&NA for such 

traffic also would be possible at Ft. Scott, Kansas. 

26. While the handling of loaded coal trains over the M&NA line as part of a 

through movement with BNSF will require track upgrades, Entergy is not aware of any reason to 

believe that the restoration of service over the M&NA line would be not be possible. 

' In addition, M&NA would be physically capable of interchanging traffic with BNSF at 
Kansas City, Missouri by using trackage rights that it holds over UP's line from Pleasant Hill, 
Missouri to Kansas City. As described below, however, contractual restrictions in the 
UP/M&NA Lease presently prevent M&NA from using those trackage rights to interchange with 
BNSF. 



THE UP/M&NA PAPER BARRIER 

27. Section 4.01 of the UP/M&NA Lease establishes a "paper barrier" through 

an annual rent schedule that varies wdth the percentage of annual traffic that M&NA interchanges 

with carriers other than UP: 

SECTION 4.01 - In consideration of this Lease, and 
subject to the terms and provisions set forth herein, Lessee agrees 
to pay Lessor rent for the Leased Premises in the amount of Ninety 
Million Dollars ($90,000,000) per year payable annually in 
advance on tiie 1st day of March; PROVIDED, HOWEVER, that 
subject to the provisions of Section 4.02 hereof, for each lease year 
that 95% or more of all traffic originating or terminating on the 
Leased Premises is interchanged with Union Pacific Railroad 
Company or Missouri Pacific Railroad Company and any affiliated 
company, their successors and assigns. Lessor agrees that it wdll 
waive or partially waive the rent for that particular year in 
accordance wdth the schedule set forth in Section 4.03.... 

SECTION 4.03 - Upon request of Lessor, on or before the 
1st day of February of each year following the commencement of 
this Lease, Lessee shall submit a report, signed by an officer of 
Lessee, certifying the amount and type of traffic originating or 
terminating on the Leased Premises during the prior calendar year, 
the railroads (if any) wdth which all or portions of such traffic were 
interchanged, the volume of traffic interchanged with each such 
railroad, and the total amount of rent due and payable for the 
previous calendar year. The rent due fi-om Lessee for the Year 
shall be determined by reference to the percentage of the total 
traffic (as described in Section 4.01, subject to the provisions of 
Section 4.02) that was interchanged wdth Lessor, subject to the 
terms of Section 4.04, in accordance wdth the following schedule: 

PERCENTAGE OF THE TOTAL 
TRAFFIC THAT WAS INTER-
CHANGED WITH LESSOR RENT DUE LESSOR 

100-95% 
94 - 85% 
84 - 75% 
74 - 65% 
64 - 55% 
54 - 45% 

$ - 0 -
$10,000,000 
$20,000,000 
$20,000,000 
$30,000,000 
$40,000,000 
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44 - 35% $50,000,000 
34 - 25% $60,000,000 
24-15% $70,000,000 
14- 5% $80,000,000 
0- 4% $90,000,000 

28. These rental amounts are subject to escalation each year in accordance 

with the "Producer Price Index - Finished Goods (Reference Base 1982 = 100)," pursuant to 

Section 4.04 of the Lease. That section adjusts the annual rent obligations based upon the annual 

change in the PPI Index from December 1992 to the PPI Index figure for December of the then-

current year. As of December of 2008, the maximum annual rental amount under the Lease 

stood at $112 million.'" 

29. In addition to its restrictive provisions regarding rent, the UP/M&NA 

Lease includes three other provisions that ensure that in the aggregate the Lease's paper barriers 

will serve to prevent M&NA's interchange of Entergy's PRB coal traffic with any carrier other 

than UP. 

30. First, the UP/M&NA Lease gives UP the right to prohibit M&NA fi-om 

serving the Independence Plant and to provide exclusive service itself, on seven days' notice. 

See Section 3.01 ("During the term hereof. Lessor shall not have the right to operate trains over 

the Leased Premises, except that Lessor may obtain trackage rights between Diaz Junction and 

Independence, AR, after giving seven days' written notice to Lessee to serve, on an exclusive 

basis, the Arkansas Power and Light Company (AP&L) plant located at Independence, AR, 

either at AP&L's request or at Lessor's sole discretion."); see also Section 3.04 ("Lessor may 

acquire the right to operate over the Leased Premises between milepost 259.05 at Diaz Junction 

'° The December 2008 PPI index level was 168.8. The index level had been 135.2 as of 
December 1992. ($90 million x (168.8/135.2) = $112 million). 
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and milepost 270.00 near Independence to serve AP&L and, if this right is exercised. Lessee 

shall no longer have the right to serve AP&L, and AP&L shall become a closed industry served 

only by Lessor."). In order to exercise its right to provide exclusive trackage rights service to 

Independence, UP must pay $60,000 per year." Through these provisions, UP has unlimited 

discretion to prevent M&NA from providing any service to Independence, thus further 

reinforcing the strength of UP's paper barrier. 

31. The second portion of the UP/M&NA Lease that reinforces the paper 

barrier relates to a restriction on the availability of trackage rights between Pleasant Hill and 

Kansas City, Missouri. Under Section 5.05 of the Lease, M&NA's use of these trackage rights -

which would be necessary to interchange traffic with BNSF in Kansas City (if the Board were to 

prescribe a through route following that routing) - is limited to M&NA's use for interchanging 

traffic wdth UP. See Section 5.05 ("Lessor and Lessee shall execute trackage rights agreements 

between Kansas City (Neff Yard) and Pleasant Hill, MO and between Diaz Junction and 

Newport, AR (Lessee over Lessor's tracks) solely for the purpose of interchange with Lessor."). 

Again, this provision allows UP to prevent interchange between M&NA and BNSF at Kansas 

City, and thus, reinforces the paper barrier restriction on the Independence traffic. 

32. Finally, Section 15.01 of tiie UP/M&NA Lease allows termination of the 

Lease itself if a court or other body determines that the rental provisions are unlawful or 

'' There is a striking disparity between UP's obligation to pay $60,000 per year to 
M&NA if UP elects to provide exclusive service to Independence and M&NA's obligation to 
pay rent of up to $112,000,000 per year if it interchanges 96-100% of its traffic wdth a carrier 
other than UP. For purposes of comparison, the maximum annual rental obligation is more than 
fifteen hundred (1,500) times higher than UP's potential trackage rights fee. The disparity 
between these figures remains substantial even if adjusted for diversions of 95% or less of 
M&NA's annual traffic, or if adjusted to reflect the short distance of the UP's trackage rights to 
serve Independence. 
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otherwise improper. See Section 15.01(f) ("This Lease may be terminated as follows: . . . (f) 

By Lessor or Lessee, by giving 30 days' written notice to the other party, in the event a court or 

other body determines that all or any of the provisions of Section IV are unlawful or otherwise 

unenforceable."). This provision seeks to insulate UP from the risk that the other contract terms 

designed to prevent any competitive rail service for the Independence Plant would be found to be 

unlawful, a possibility that the drafters of the Lease obviously recognized as a significant 

concem when preparing the agreement. 

COUNT I (Prescription of a Through Route or Through Routes) 

33. Entergy hereby incorporates paragraphs 1-32 as if repeated in their 

entirety. 

34. As the Board observed in its June 26,2009 Decision, Entergy "would like 

to have an MNA/BNSF route for the Independence plant traffic as a competitive option," but 

"MNA's lease agreement with UP contains a contractual interchange commitment wdth UP that 

makes it prohibitively costiv to MNA to hand over Entergy's traffic to another railroad." 

Decision at 4 (emphasis added). 

3 5. The prescription of a through route (or through routes) to Independence 

involving a long-haul carrier other than UP is in the public interest. See 49 U.S.C. § 10705(a)(1). 

36. The prescription of a through route to Independence involving a long-haul 

carrier other than UP would permit Entergy to obtain adequate transportation service. See 49 

U.S.C. § 10705(a)(2)(C). As Entergy demonstrated in its evidence in this proceeding, there have 

been a number of occasions since the date of the UP/M&NA Lease in which UP has not been 

able to provide adequate rail transportation service to Independence, but - by exploiting its 
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market power - has precluded Entergy from diverting traffic to BNSF service. Prescription of a 

through route would preclude such a situation in the future. 

37. The prescription of a through route to the Independence Station involving 

a long-haul carrier other than UP would be less circuitous, more efficient and would permit 

Entergy to obtain more economic service to the plant than is currently possible for it in the 

absence of such a prescription. See 49 U.S.C. § 10705(a)(2)(C). In particular, such a routing 

may afford transportation at a lower overall cost than is currently available. 

38. The prescription of a through route involving a long-haul carrier other 

than UP would afford Entergy the potential of avoiding the rate demands that would be 

associated with the diversion of traffic under the UP/M&NA paper barrier. See June 26, 2009 

Decision at 9 ("[I]t is unclear that the lease payment would play any role in [a] rate 

reasonableness analysis" regarding BNSF-M&NA rates provided in response to a "section 10705 

prescription"). If Entergy were to request M&NA delivery of BNSF-originated coal in the 

absence of relief in this proceeding, Entergy would face demands from M&NA for rates that 

were sufficient to cover the excessive annual lease obligation from the UP/M&NA Lease that is 

associated with traffic diversion. Such transportation would be uneconomic under the standards 

of 49 U.S.C. § 10705. Accordingly, the availability of relief from tiie impact of the UP/M&NA 

lease payment provides a further basis for concluding that a through route prescription under 49 

U.S.C. § 10705 is in tiie pubHc interest. 

39. The UP/M&NA Lease gives UP tiie right to terminate the lease on "30 

days' written notice to the other party, in the event a court or other body determines that all or 

any of the provisions of Section IV are unlawful or otherwise unenforceable." UP/M&NA Lease 

at Section 15.01(f). That termination right applies to the leased property only, and not to the line 
-14-



between Bergman and Guion, Arkansas that M&NA purchased from UP. Entergy requests that 

the Board's route prescription be phrased in a sufficiently broad manner in order to apply with 

equal force to UP in the event that UP elects to terminate the Lease. In the event that UP 

terminates the UP/M&NA Lease, a through routing to Independence would involve interchanges 

from BNSF to UP (at one of their interchange points in Missouri such as Aurora or Lamar), from 

UP to M&NA at Bergman, Arkansas, and from M&NA to UP at Guion, Arkansas. 

40. Similarly, Entergy requests that the Board phrase its relief in such a 

manner as to be sufficiently broad to permit relief in the event that UP exercises its right to 

provide exclusive destination service to Independence pursuant to Sections 3.01 and 3.04 of the 

UP/M&NA Lease. 

WHEREFORE, Entergy requests that the Board: (1) enter an order prescribing a 

through route (or through routes) that would permit Entergy to obtain adequate and more 

economic transportation of coal from the PRB to Entergy's Independence plant; and (2) take 

such other actions as may be reasonable and necessary. 

Respectfully submitted, 

ENTERGY ARKANSAS, INC. and 
ENTERGY SERVICES, INC. 
O.H. Storey 
Cory R. Cahn 
P.O. Box 551 
Little Rock, AR 72203 

By: C. Michael Loftus / 
Frank J. Pergolizzi 
Andrew B. Kolesar III 
1224 Seventeenth Street, N.W 
Washington, D.C. 20036 

OF COUNSEL: 

Slover & Loftus LLP 
1224 Seventeenth St., N.W. 
Washington, D.C. 20036 
(202)347-7170 

Dated: July 27, 2009 : Attorneys & Practitioners 
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CERTIFICATE OF SERVICE 

1 hereby certify that I have this 27th day of July, 2009, served copies of the 

foregoing Amended Complaint on the Chief Legal Officers of each of the Defendants, and the 

General Manager of M&NA, and the Chief Legal Officer of BNSF Railway Company by 

ovemight courier as follows: 

J. Michael Hemmer, Esq. (HIGHLYCONFIDENTIAL VERSION) 
Sr. V.P. Law & General Counsel 
Union Pacific Railroad Company 
Union Pacific Center, 1400 Douglas Street 
Omaha, NE 68179 

Scott G. Williams, Esq. (REDACTED VERSION) 
Sr. Vice jPresident and General Counsel 
RailAmerica, Inc. 
5300 Broken Sound Blvd., NW 
Boca Raton, Florida 33487 

Mr. Thobas Gibson (REDACTED VERSION) 
General Manager 
Missouri & Northem Arkansas Railroad Company 
514N. Orner 
Carthage, MO 64836 

Roger Nober, Esq. (REDACTED VERSION) 
Executive Vice President Law & Secretary 
BNSF Railway Company 
2650 Lou Menk Drive 
Fort Worth, TX 76161 

In addition, I hereby certify that I have caused both Highly Confidential and 

Redacted Versions of the Amended Complaint to be served via email on outside counsel for the 

parties in this case: Linda J. Morgan, Esq., Michael L. Rosenthal, Esq., Louis E. Gitomer, Esq., 

and Eric Von Salzen, Esq. 

Andrew B. Kolesar III 
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IJEASE ABREEMENT 

THIS LEASE ACatEEHENT, dft^ed am of t h s / / f ' A day of 

^ / ^ ^ ^ ^ U ^ ^ , 1992, by and bat:w*«n MISSOURI PACIFIC RAILROAD 

COKFAKV, A Delaware c o r p o r a t i o n (**Le»ior") and KISSQURZ & NORTHERN 

ARKANSAS RAILROAD COMPANY, INC., a Kansas c o r p o r a t i o n (**Le8aee'*). 

RECITALSt 

A. Leasee In t ends t o l e a s e ce r t i a in l i n e s of 

r a i l r o a d i n t h e s t a t s s of A r k a n s a s , M i s s o u r i and Kansas 

from Lesao r am f o l l o w s : t ^ e Ca r thage Branch from 

m i l e p o s t 643 .13 near P l e a s a n t H i l l , MO, t o m i l e p o s t 415.t) 

a t Bergman, AR, and from m i l e p o s t 313 .0 at. Guion, AR, t o 

m i l e p o s t 259 .05 near Diaz J u n c t i o n , AR, a t o t a l d i s t cu ice 

of 282 .08 m i l e s ; t h e C l i n t o n Branch from m i l e p o s t 262 .6 

near North C l i n t o n , MO, t o m i l e p o s t 340 .5 nea r G r i f f i t h , 

XS, a d i s t a n c e of 78 .3 m i l e s ( t h e r e i s a 1.4 a ^ l a 

equa t i on between m i l e p o s t s 272 and 2 7 3 ) ; t h e Hebb C i t y 

Branch from mi l epos t 527.94 n e a r car t :hage , HO, Ho 

milepoBC 544.66 near J o p l i n , MO, a diBt;anee of 16.72 

m i l e s ; t h e A t l a s Branch from m i l e p o s t Q.07 n e a r Webb 

C i t y , HO, t o mi leposc 6 .43 n e a r A t l a s , MO, a d i s t a n c e of 

6.36 m i l e s and t h e H a l l i s Spur from m i l e p o s t 506.59 n e a r 

H a l l i s , MO, t o mi l epos t 512 .40 n e a r S p r i n g f i e l d , MO, a 

d i s t a n c e of S..81 m i l e s , i n c l u d i n g 0 . 1 1 mi l e s of r i g h t s 

over B u r l i n g t o n N o r t h e m R a i l r o a d Company- t r a c k a g e a s 

i n d i c a t e d below. By way of t h e ass ignment document 

r e f e r e n c e d i n s e c t i o n 1 4 . 0 7 , t h e L e s s o r a l s o w i l l a s s i g n 

t o L e s s e e , L e s s o r ' s t r a c k a g e r i g h t s o v e r 0 .11 m i l e s of 
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Burlington Northern Railroad Company (hereinafter "BN**) 

trackage in Springfield, Missouri and over BN trackage 
I * 

from chain ing s t a t i o n 14187+07 near Anrora* MO, t o 

chaining s t a t i o n 10637<«-09«»-2354 f e e t near Spr ingf ie ld , MO, 

as s e t f o r t h i n that- separate agreesMnt between Lessor 

and BN da ted Ju ly B, 1970. The foregoing t rackage s h a l l 

be r e f e r r e d t o he re ina f t e r ae **Leae«d Premises**. 

8 . The p a r t i e s des i r e t o ent:er i n t o «:his Lease 

Agreement t o s e t f o r th thm terms and condi t ions for t h e 

USB, management and operation of t he Leased Presd-ses 

described above. 

AGREEMENT8 

MOW, msREFORE, in consideration of the foregoing and 

other good cuid valuable consideration, intending tw be legally 

bound, tihe parties do hereby agree as follows: 

SECTION I 
LEASED PREMISES 

. SECTION 1.01 —- Lessor does hereby lease to Lessee aiul Lessee 

does hereby leaee from Lessor the Leased Premises described in the 

Recitals above and the property described in section 1.02. 

SECTION 1.02 —- The Leased Premises shall include, without 

limitation, right-of-way, tracks, rails, ties, ballast, other track 

msteriale, switches, crossings, bridges, culverts, buildings, 

crossing warning devices and any and all improvements or firttires 

affixed to the right-of-way as indicated on Exhibit A hereto 

attached, but excluding radio and microwave communications 

structures and equipment and any and all items of personal property 

not owned by Leasor or not affixed to the land, including, without 



limitation^ railroad rolling stock, locomotives, equipment, 

machinery, tools, inventories, materials and supplies. Within 

thirty (30) days after the Commencement Date (which is defined in 

section 2*01)« Lessor shall remove all its personal property from 

tdie Leassd Premises. Iteais not so removed shall be deemed incltided 

in the Leased Premises. Lessee eiQiressly acknowledges that Lessor 

has- previously leased and/or licensed portions of l:he Leased 

Premises. This Lease is made stibjeet to those leases and 

licensees. To the eietent that there exists, on the X,eaaed 

Premises, property owned by such prior lessees or licensees, that 

property may rataain on the Leased Premises to the extent permitted 

by the terms of the lease or license under which it was placed on 

the l̂ eased Premises. 

SECTION 1.03 — Lessee shall take the Ẑ kased Premises in an 

"AS IS, WHERE IS** condition and without any express or issilied 

warranties, including but not limited to any warranties of 

iBerchantability and subject to: (a) reservations or exceptioita of 

record of minerals or laineral rightis, including, but not limited to 

all coal, oil, gas, easlnghead gasoline and minerals of any nature 

and character whatsoever underlying the Leased Preraisee together 

with ths sole, exclusive and perpetual right to explore for, 

remove, and dispose Qf aaid minerals by any means or methods 

sttil̂ able to Lessor, (b) all easemeni», ptiblic utility easements aiul 

rights-of-way, howsoever created, for crossings, pipelines, 

wirelinsB, fiber optic facilities, roads, strsetui, highways and 

other legal purposes; (c) existing and future building zoning, 

subdivision and other applicable federal, state, county, municipal 

' and local laws, ordinances and regulations; (d) encroachments or 



other conditions that may be revealed fay a aurvey, title search or 

inspection of the property; (e) all existing ways, alleys, 

privileges, rights, appurtenances aitd servitudes, howsoever 

created; (f) any liens of mortgage or deeds of trust encumbering 

said property; (g) the Lessor's exclusivs right to grant any and 

all easements, leases, licenses or xrights of occupancy in, on, 

tmder, through, above, acrose or along the Leased Premises, .or atsy 

portion thereof, for the purpose of const;mction, installation, 

operation, use, maintenance, repair, replacement, relocation and 

reconstruction of any fiber optic facilities, signboards or coal 

slurry pipeline PROVIDED, HOWEVER, that the exercise of these 

rights shall not naterially Interfere with Lessee's railroad 

opsrations, and that the -entry onto the Leased Premises by Leesor 

or an autJiorired third party -in order to accoaqplish ths foregoing 

purposes shall be upon prior written notipe to Lessee, %diich notice 

shall include a reasonably detailed explanation of the acts to be 

taken or work to be performed; and (h) the right,- interests, 

contracts, agreements, leases, licenses and easements (which are 

hereinafter referred to as ^Lessor Agreements** or **Lessee 

Agreements" as defined in Sections 14.01 and 14.03) and any 

Supplemsntal Agreements or Amendments thereto which are or become 

. effective on or prior to the Commencement Date hereof. The Lessee 

Agreements to be assigned to Lessee are identified in the attached 

Exhibit B. 

SECTION 1.04 — Lessor agrees t;hat it will, so long as Lessee 

is not in default under the terms and provisions of this Lease, 

indemnify and hold Lessee harmless from and against any dasiagas, 

losses and losses of reasonably anticipated net income from its 
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operation of the Leased Premises (discounted to present value) 

resulting from any foreclosure of any mortgage on any segment of 

the Leesed Premises or resulting from any actions by any mortgage 

holder which adversely effects Lessee's use 4uid operation of any 

segment(s) of the Leased Premises. 

SECTION ZZ 
LEASE TERM 

SECTZON 2.01 — unless this Agreement is terminated earlier in 

accordance with Section KV, Lessee shall have and hold the Leaaed 

Premises onto itself, its successors and assigns, for a term of 

t%ienty (20) years beginning on the Commencement Date. The 

CommenceBBent Date shall be five (5) days after Lessor has notified 

Lessee- in writing that Lessor has satisfactory evidence of 

eoB^lianee with the conditions- precedent provided in Section V 

unless such not:iee period is waived fay mutual agireement. 

SECTZON 2.02 ^ - Subject to Zjossor's possible reaequisition of 

the Leased Preralaee purxuaht to this Agreement, Xjeseee shall have 

the right to extend the term of t:his Lease t̂ hree (3) times for an 

extended term of up to twenty (20) years for each extension. 

Lessee shall notify Lessor of any election to extend the term 

hereof by giving Lessor not more than 12 months, but not less than 

6 months* written notice prior to the expiration of the then 

current lease term. 

SECTION 2.03 — If, subject to the right of Lessor to evict or 

remove Lessee from the Leased Premises by all available legal 

means. Leasee holds over and remains in possession of the Leased 

. Premises following expiration of the then ctunrent term, original or 

extended, or following an early terad.nation of this Lease ptursuant 

• ^:l 



# 

to section ZV, such holding over will create a month-to-month 

tenancy only. During any such hold over period. Lessee agrees to 

pay to Lessor as rent, a sum equsl to one-twelfth (l/12th) of the 

Annual Rental, as adjusted pursuant to Section 4.04, requixed 

pursuant to the first sentence of Section 4.01 without, however, 

any raduct:ion pursuant t a tJie scAiedule set forth in Section 4.03. 

Such monthly payioents shall be due each taonth on the same day of 

the month as the Anniv«irsary Date of t;his Lease. Any profits or 

losses from Lessee's operations during any holdover period shall 

enure and accrue to the I«essee. 

SECTION III 
RAIL SERVICE 

SECTION 3.01 — Beginning on l:he Conneneement. Date and 

throughout the term of this Lease, Lessee shall fae en1;itled to full 

and exclusive use of the Leased Premises for the operation of 

ctmmon carrier rcULl fzreight service, including the right to aceeas 

and intsrchange traffic directly with all present and future 

railroads at Springfield, Joplin, Carthage, Lamar, Atirora and 

Nevada, MO and Ft. Scott, KS. During the term hereof, X«e8Bor shall 

not have the right to operate trcU.ns over the Leased Pread.8es, 

except that Lessor may obtain trackage rights between Diaz Junction 

and Independence, AR, after giving seven dsys* loritten notice to 

Lessee to sezrve, on an exclusive basis, the Arlcansas Power and 

Light Company (AP6L) plant located at Independence', AR, either at 

APKL's zrequest or at Lessor's sole discretion. ZfOssor would pay 

lisssee 860,000 per year for theae rights if they are obtained. 

Lessor shall not grant trackage rights to any third party. Except 

for the southeast Kansas Railroad operation between Nassau Junction 



ii 
and Nevada, MO, Lessor fuirther warrants that as of the date of this 

Lease, tJxere is no other frei^t rail carrier to which Lessor has 

grantied rights to use the Leased Premises other than piirsuant to 

joint facility agreements or arrangements that are superior to 

.Jthose granlied herein to Lessee. Daring the term hereof. Leasee 

shall not grant to any third part:y the right to operate over the 

Leased PreaU.ae8, nor shall it enter into any conMureial or other 

agreement lw move the traffic of any third party over the Leased 

- Premlsss without the prior written consent of Lessor. During the 

term hsreof. Lessee shall not use the Leased Premises for any 

ptirposs other than for rail freight service, or with prior consent 

oif Lessor, rail passenger service. 

SECTZON 3.02 — During the term of this Lease, Lessee, will not 

sttspsnd or discontinue its operation as a common carrier by rail 

over all or any part of the Leased Pretalses without first applying 

for and obtaining from the ICC, and any other regulatory agency 

with jurisdiction, any necessary certificate of public convenience 

• .and necessity or otJier approvals or exemptions from regulat^ion for 

•such discontinuance of. operations over the Leased Prend.8es; 

PROVIDED, HOWEVER, tihst Lessee will not seek such regulatory 

authority, or if no regulatory authority is needed, take any action 

to suspend or discontinue its operations on the lieased Premises, 

without first giving Lessor sixty (60) days' notice of Lessee's 

intent to do so.. 

SECTION 3.03 — Upon suspension or discontinuance of Lessee's 

operations as a rail carrier of freight over all or any part of the 

Leased Premises during the term or any extended term hereof, for 

reasons other t:han events of force malaure or a lawful embargo, 
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whether or not pursusnt to necesssry and proper regulatory 

authority as required by Section 3.02 of this Section IZI, Laanoa 

will proB^tly relinquish to Leesor possession of the Leased 

Preoiisss and this L«ase Agreement will terminste as provided by 

Section XV of this Lease; PROVIDED, HOWEVER, any discontinuance of 

service or abaiidonsuint of any portion(s) of the Leased Premises 

which are inconsequential to rail freight service over the Leased 

.'Premises generally will be permitted and will not resttlt in a 

.termination of this Lease or reqtsire relinquishment of possession 

of the Leased PresULses by Lessee. 

SECTZON 3*04 <>- Lessor may acquire the right to operate over 

the Leased Premises bsiafsen aiilepost 259.05 at Diss Junction and 

milepost 270.00 near Independence to serve APfcL and, if this right 

Is exercised. Lessee shall no longer have the right to serve APAL, 

and APfiL ehall become a eloeed induetsy served only fay Leeeor. 

This right shall be acquired effective seven days after Z«ssee*8 

receipt of Lessor's %fritten notice to Leasee that Leeeor desires to 

begin operation over such trackage. 

SECTION IV 
RENT 

SECTZON 4.01 — In consideration of this Lease, and subject to 

the terms and provisions set fo2rth herein. Lessee agrees to pay 

Lessor rent for the Leased Pre8U.se8 in the amount of Ninety Million 

Dollars ($90,000,000) per year payable annually in advance on the 

Ist day of March; PROVIDED, HOWEVER, that subject to the provisioiui 

of Section 4.02 hereof, for each lease year that 95% or more of all 

traffic originating or terminating on the Leased Pxw8d.ses is 

interchanged with Union Pacific Railroad Company or Missotiri 
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Pacific Railroad Company and any affiliated company, their 

successors and assigns, Lessor agrees t:hat it will waive or 

parcially waive the rent for that particular year in accordance 

with the schedule set forth in section 4.03. The 95% level amst be 

achieved separately and simultansously on the Pleasant Kill-Bezrgman 

(including connecting branches) and Guion-Dlas Junction segments. 

SECTION 4.02 — Ths following traffic shall not be counted in 

calculating either total traffic or the percentage of traffic in 

Seci:ion 4.03: (a) indtistrles open to reciprocal switching at Ft. 

Scott, KS; Lamar, MO; Joplin, MO; Carthage, MO; Aurora, MO; and 

Springfield, MO as shown in Exhibit C, and (b) traffic that is 

local to Lessee, i.e., traffic which both originates end terminates 

at stations on 1;he Leased Premises or at the stations served' by^ 

lessee pursuant to the Line Sale Contract between Lesaor and Lessee 

«rtiich is being executed by the parties conctirrently with this 

Agreement, and not involving line haul movement by any railroad 

other than Lessee. Lessor will consider further exceptions to this 

secti-on on a case by case basis. 

SECTZON 4.03 -." Upon rsquest of Lessor, on or before the 1st 

day of February of each year following the commencement of this 

Lease, Leasee shall sutmilt a report, signed by an officer of 

Lessee, certifying t;he amount and type of traffic originating or 

terminating on the l<eased Premises during the prior calendar year, 

the railanads (if any) with which all or pozrtions of such traffic 

were interchanged, tihe volume of traffic interchanged with each 

such railroad, and the total amount of rent due end payable for the 

previous calendar year. The rent due firom Lessee for the Year 

shall be determined by reference to t h n percentage of the total 
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traffic (as described in Section 4.01, stsbjeet to the provisions of 

Section 4.02) that was intetrchanged with Leesor, stabject to tihe 

terms of Section 4.04, in accordance with the following schedule: 

. PERCENTAGE OF THE TOTAL 
TRAFFIC TSAT WAS ZNTER-
CHKHCED WITH LESSOR RENT DUE LESSOR 

100 - 95% $ ' -0-
94 - 05% 8X0,000,000 
84 - 75% 820,000,000 
74 - 65% 820,000,000 
64 - 55% 830,000,000 
54 - 45% 840,000,000 
44 - 35% 850,000,000 
34 - 25% 860,000,000 
24 - 15% 870,000,000 
14 - 5% 880,000,000 
0 - 4 % 890,000,000 

hanm*m shall pay to Leeeor all rent determined to be 

payable purstiant to this section 4.03 on or before March let for 

each calendar year following the coamuineement of this Xisaae. 

SECTION 4.04 — R4att Shall be adjusted each year to reflect 

changes in i:he Producer Price Index - Finished Goods (the "Index**) 

<uid the oflusunt due each year shall be determined as follows: 

The Index for the oraniUi of December 1992 shall be deemed 

to be the base index (**Base Index**}. Rent shall be adjusted 

annually as of each December thereafter by multiplying the reint 

shown in Section 4.03 by a fraction, ths denominator of which is 

the Base Index and the numerator is ths Index for the month of 

December in each year. The tern *'Producers Price Index** shall mean 

ths Producer Price Index - Finished Goods (Reference Base 1982 -

100), published by the United States Department of Labor, Bureau of 

Labor Statistics, or, if the Producer Price index ceases to be 

published, such comparable index or swastm of change in t:he 

10 



pnzrchasing power of the dollar as may then be in common txssge of 

adjustments in xrents. Adjustments so made each Decemlser shall be 

I effective for ths following calendar year. 

SECnOM 4.05 — Lessee shall pay all due rent payments, and 

ell other payments arequired by this Lease, to Leesor at 1416 Dodge 

Street, Omaha, Nebraska 68179, Attn: Senior Director of int;erline 

Marketing, or at such other location or to such othsr individual aa 

may be designated by Lessor in writing . 

SECTION 4.06 — If Lessee fails t:o pay any ins1»llment of rent 

when due, and auch failure continues for thirty (30) dsys. Lessee 

.ahall pay interest at the rate of 2% over the prime rate of CBASE 

MANKATZAN BANK, N.A., its succsssors and assigns, in effect on the 

day the rent was due, which interest shall accrue t t x a thm date it 

was due until the dste of payment. No such failtxre to pay any 

installment will accrue any interest or constitute en Event of 

Default in the event it is determined that no rent was, in fact, 

payable by reason of thm provisions of Section 4.03. 

SECTION 4.07— Acceptance by Lessor, its successors, assigns 

or designees of rent or otJier payment:s shall not be deemed to-

constitute a waiver of any other provisioh of this Lease. 

SECTZON 4.08 — Upon receipt by Leeeor of the reposrt required 

by section 4.03, Lessor shall, upon giving at least fifteen (IS) 

days' written notice, have t:he right, at its sole cost and expense, 

to review and audit all of Lessee *8 records relating to or forming 

the basis for such report. 

SECTION 4.09 — As additional security for the payment by 

Lessee to Lessor of any stuas of money required hereunder to be paid 

^ by Lessee, it is agreed that in the eveitt Lessee fails, neglects or 

11 
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refuses to timely pay any suam due and owing to Lessor heretmder. 

Lessor smty tzse any and all suais which it may collect, from any third 

party and which may, in whole or in part, be payable to Lessee, as 

ah offset against any and all payment:s for which Lessee la 

tlellnguent. Zn addition, any stuas at any time due and payable to 

Lessee by Lessor may also be used fay Lessor and credited to 

lessor's account to the extent of any delinquent payment owed by 

Lessee to Lessor. Lessee does hereby waive any and all claims, 

deatands and causes of action against Lessor which it auiy hsve or 

claim to hsve as a restilt of Lessor's txse or isqilementation of tihe 

provisions of this Section 4*09 and/or any offset. 

SECTION V 
CONDITIONS PRECEDENT 

As conditions precedent to either party's obligations 

hereunder: 

SECTZON 5.01 — Lessor and Lessee shall have received Board of 

Directors' approval for this transaction. 

SECTION 5.02 — There shall not be a %totk stoppage imminent or 

in effect on the lines of Lessor or any of its affiliated companies 

aa a result of the execution and/or la:plement:atian of this Lease. 

SECTION 5.03 — Leasee shall have acquired- the right to 

conduct rail freight service over the -Leased Pread.ses from the 

Interstate Commerce Commission, and shall have obtained auch 

judicial, administrative agency or other regulatory approvals, 

authorizations or exeo^tions as may be necessary t:o enable it to 

undertake its obligations hereunder. 

12 
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SECTIOK 5.04 — Lessor and Lessee shall not be prevented from 

fulfilling their respective obligations under this Lease as a 

result of legislative, judicial or administrative action. 

SECTION 5.05 — Lessor and Lessee shall execute trac)cage 

rights agreements between Kansas City (Neff Yard) and Pleasant 

Rill, MO and between Diaz Junction and Newport, AR (Lessee over 

Lessor's tracks) solely for the purpose of interchange with Lessor. 

SECTION 5*06 — Lessee shall not have discovered any cont̂ cacrt, 

agreement, award, judgment, title defect or condition which would 

prevent Lessee from operating a rail freight operation on the 

Leased Prem.ises in substantially 1:he aame manxier as presently 

conducted fay Leesor. Upon execution hereof. Lessor shall make 

available for Lessee's inspection cmd review all eontractx, deeds, 

agreements and documents pertaining t o or affecting the Leased 

•Premises. Lessee shall notify Lsssor in writing within forty-five 

(45) days fz»m date of execution hereof whet:her or not its review 

of Lessor's records and the Leased Premises has satisfied this 

condition precedent. 

SECTION S.07 — Lessafe and Xjessor are agireeable to any 

conditions which might be imposed by the Interstate Commerce 

Commission or other regulatory body as part of the attthori.ty 

required to constuntate tUiis t^'ansaction. 

SECTION VI 
MAINTENAHCE 

SECTION 6.01 — During the term hereof. Lessee shall maintain 

the Carthage Subdivision main track of the Leased Premises between 

milepostii 643.13 and 259.05 to Class 3 standards, as defined by the 

Federal Railroad Administration and capable of operating speeds of 
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at least 40 ffliles an hour* with the speed rest;rictions m effect: aa 

of the date of the Leaee as shown in Exhibit 0« All ot;her leased 

track shall be maintained to the clees neceesory to maintain speeds 

as shown in Exhibit D at Lessee's own cost and expense and to a 

sl:andard that is sufficient to continue rail freight service 

commensurate with the needs of the rail users located thereon. 

Lsssor shall have no obligatiion under the terms of this Lease to 

psrform any nainteiwnce upon, or fttmish any materials for the 

maintenance of the Leased Preoiises during the term hereof. Lessee 

shall coiD̂ ly with all applicable federal, stalM or local laws, 

ordinoncss and regulations and shall protect the Leased Premises 

against all encroachments or unauthorized uses. Lessee shall not 

apply for any Federal or state fimding for - rehabilitation or 

maintenance of the Leased Premises unless Lessor provid«is written 

consent t a auch application. 

SECTION 6.02 — Lessor shall have t:he right to inspect the 

Leaised Premises at all reasonable times. Lessor shall notify 

Lessee in writing of any deficiencies in Lessee's maintenance 

program and Leesee shall, within ninety (90) daya of Lta receipt of 

such notice, commence neceasary repairs and maintenance and shall 

proceed to complete same with reasonable diligence. Lessee may 

relocate switches and industrial tracks from one location on the 

Leased Premises to another location on the Leased Premises upon 

receiving any necessary and proper regulatory auxihority and after 

ten (10) days* written notice to Lessor. Any rehabilitation or 

reconstruction, including but not limited to that necessitated by 

an Act of God, will be the sole responsibility of Lessee. Such 

maintenance will inclttde any function which Lessor, but for this 
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Lease, would be required to perform pursuant to applicable federal, 

state, aad municipal laws, ordinancss, 4uid regulations. 

SECTION 6.03 — Nothing herein shall preclude Lessee, at its 

sole cost and expense, from maintaining tbe Leased Premises to a 

standard higher than the minimum herein provided, but Lessee shall 

not be required heretmder to do so. 

SECTION 6.04 — Lessee's maintenance obligations hereunder 

shall Include, but shall not be limited to, highway grade 

crossings, grade crossing signal protection devices, bridges, 

culverts and oi:her structures, and sub-roadbed. Lessee agrees that 

all grade crossings and grade crossing protsKrtion devices will be 

given a high priority in Leeeee *s maintenance program. 

SECTION 6.05 '— Without the prior torltten consent of Lesaor, 

Lessee Will not replace existing track and other track materials 

COZK**) on the ZiOased Prsad,ses with sttbstitute or replaccmuint track 

or OIK having a lighter i«eight, of lesser quality, or having a 

lower .fair market value. Such requirement shall also apply to all 

ot:her facilities leased hereunder. Any repair or replacement of 

welded rail shall also be welded. Lessee may. moke any replacement 

ond substitute with any material having the seme or higher weight 

and qtxallty as the materials being replaced, without the prior 

written consent of the Lessor, provided that the work being 

performed by the Lessee and the materials being provided by the 

Lessee are auf ficient to maintain the trackage to the standarda set 

fort;h in Section 6.01. 

SECTION 6.06 — Subject to Section XII, Lessee will pay, 

satisfy, and discharge all claims or liens for material and labor 

or either of them uaed, contractiad for, or employed by Leasee 
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during the term of this Lease in any construction, repair, 

maintenance, or removal on the Leaaed Pinmises snd imy improvements 

I IpeaiMd' thereon, whether said isqirovements are t h a property of 

Leesor or of Lessee, and Lessee will indemnify and save harmless 

Lessor from all such claims, liens, or demands whatsoever. 

SECTZON VIZ 
ACCOUNTZNG AMD HEPORTZNO 

SECTZON 7.01 — Lessee agrees to furnish to Leesor such copies 

of reports pertaining to Lessee and the Leased Pmtises prepared in 

the noriBal coiuise of Ẑ eesee's business aa Lessor may reaaonably 

request and Lessee may lawfully furnish. Upon request. Lessee will 

deliver to Lessor copies of all financial statsments showing thm 

financial condition of Leasee which are furnished fay Lessee to the 

Znterstste Commerce Commission (**ZCC*), FRA (pursuant to oity 

agreeiaent between FRA and Lessee relating to financial assistance), 

the Securities & Exchange Commission ("SEC**} or stockholders. All 

such financial statemeniM will be furnished to Leseor at the same 

time as tihey are fumiahsd to ot;her tiorties. 

SECTZON 7.02 — Irrespective of any obligations of Lessee to 

furnish financial statements to others. Lessee shall furnish Lessor 

financial statements prepared in accordance with generally accepted 

accounting principles (which need not be in addition to those 

furnished to others as aforesaid) fairly pressnting the fixuincial 

position and results of operation of Lessee as and at the end of 

each fiscal year. Such statements ahall be furnished to Lessor 

within ninety (90) daya following the end of each fiscal year. 
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SECTZON VZIZ 
MODIFXeA7?IOWS AMD IMPROVEMENTS 

SECTION 8.01 — In connection with it» use of the Leaaed 

Preiaises, Lessee shall have the right to remove, replace, add to or 

relay elemeatis of the Leased Premlees in the interest of cost or 

operating efficiency, provided that a continuous aad usable line of 

railroad between the tezmini in effect on the Coimaencement Date is 

maintained. Iiessee shall have the right to apply the net proceeds 

from salvaged aiaterials tu> amlntenance or improvement of the Leased 

Pnuaises; providsd that any such net proceetis not reinvested in the 

Leased Premises shall be paid to Lessor. Improvements to the 

Leased Prestises, whet:her normal maintettance or otherwise, will fae 

txeated as capital expenditures or operating expenses txnder t;he 

then ctuerent rtilea of the ICC; «utd, except as provided in section 

8*03, such improvmwnts shall become port of the Leased Preiaises 

and, at the termination of this Leaee, shall be the property of 

Lessor tmleas Lessor has deteratined that Lessee any retain 

omierahip as providsd in section 8.03. 

SECTION 8.02 — The provisions of Section 8.01 shall also 

apply and govern any work or maintenance done fay Lessee pttrstiant to 

Section VI. On or before February 1st of each calendar year« 

Lessee shall provide Lessor with a «ncitten eiumnary of all salvage 

or other materials removed from the Leased Preaiises, the proceeds 

received tUierefor and the manner in which the proceeds were 

reinvested. Failure to eitiher reinvest such proceeds or pay any 

unreinvested proceeds to Lessor within six mont̂ hs following such 

reporting date shall, at Lessor's sole discretion, constitute a 

Default hereunder. 

17 

^•? 



SECTION 8.03 — Prior to awking 4Kny improvement of the Leased 

Premlsss to %«hich it desires to retain owneinhip. Lessee shall 

iwtify Z,ss8or of its intsnt to auUce such Is^rovement, and its 

desire to retain of4nership thereof, if Lessor determines that an 

i^nroveaent may be removed or severed from the Leased Preiaisee upon 

termination of this Lease without diaiiniehing Lessor's Investment 

in ths Leased Premises and without intezrf ering with the utllizat4.on 

of the Leased Premises as part of an interstate rail system. Lessor 

will notify Lessee that auch improvement shall fae Lessee's sole 

property end may be removed by Lessee upon termination of t:his 

Lease subject to Section XV of this Lease. Regardless of eventtxol 

ownership. Lessee shall notify Lessor prior to making . any 

stifastantial improvement or modification of the Leased Premises 

costing in excess of $25,000. 

SECTIOK 8.04 — Lessee may from time tw time establish, 

relocate or reaiove sidetracks or industrial spur tracks on the 

Leased preatisss after Leasee obtoinB any nscessory regulatory 

authority. X,essor shall have no obligation t a bear any cost of 

materials, construction or laalntsnance of said industuriol spur 

tracks. That portion of any such spur track which is located upon 

the Leased Premises shall become port of the Leased Prefld.ses and, 

upon tezminat.ion of t h i n Lease, t;he property of Lessor. Any 

industry track agreement executed by Leasee shall first be 

sttbmitted to Lessor for %rritten approval, which shall not 

unreasonably be withheld. All indtistry track agreeaients, 

regardless of duration, shall eontiain provisions iitdemnifying 

Lessor and holding it hatsleas from all liability in connection 

with t:he consturuction, maintenance or operation thereof. 
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SECTION ZX 
REPRESENTATIONS AMD WARRANTIES 

SECTION 9.01 — Lessor represents and warrants t h a t x 

(a) Zt has full statutory power and authority to enter into 

this Lease and to carry out the obligations of Lessor hereunder. 

(b) Its execution of and perf orsiance txnder thie Lease do not 

violate any alMtute, rule, regulation, ojKler, writ, injtmetion or 

decree-of any court» adaiinistrative agency or governmental body. 

SECTION 9.02 — Lessee represents aitd warrants t:hat: 

(a) Zt is a corporation duly organized, V4aidly existing, and 

in good standing under l:he laws of the state of Kensas and is 

qtialified to do business in the States of Arkansas, Missoturi and 

Kansas. 

(b) Zt has full power and aul;horil:y to enter into this Lease, 

and, sobjecrt to necessary judicial and regulatory authority, to 

carry out its obligatioits hereunder. 

(e) Upon expiration of the original or any extended tiezm of 

t:his Lease or upon termination hereof by Lessor pursuant: to 

Section XV, Lessee will bear any and all costs of protection of its 

current or future employees. Including foztaer employees of Lessor 

that may be employed by Lessee, arising from any labor protective 

CDnditions isqaosed fay the ICC, any otiher regulatory agency or 

stiatute as a result of Leeeee's leaee or operation of 1:he Leased 

Premises and any related agreements or arrangements, or arising as 

a result of the teraULnation of this Lease. Nothing contained 

herein is intended to be for the benefit of any such employee nor 

should any employee be considered a third party beneficiary 

hcftraundez. Nothing in this Lease shall be construed as an 

19 



> 

assumption fay Leesee of any obligations to Leesor's current or 

former e^loyees undsr collective bargaining or other agreements, 

that may exist or hays existed between Lessor and its employees, or 

any of thsm. 

SECTION X 
OBLIGATIONS OF THE PARTIES 

SECTION 10.01 — Dtiring ths term hereof. Lessee will psy all 

bills for water, aewer, gas and electric sezrvice to 1:he Leased 

Prestises. If Leeeor is required to, or does' pay, any euch billa. 

Lessee will promptly reimbtirse Lessor upon receipt of a bill or 

bills therefor. If the Leased PreadLses are not billed separately 

but OS a part of a larger tract or parcel, Z<essee shall pay that 

portion of such faills as is attributable to usage on or in 

connection with 1:he Leaaed Preaiises. 

SECTION 10.02 — During the term of thm Leaee, Leasee will 

comply with all applicable federal, state end municipal laws, 

ordinances, and regulations. 

SiECTION 10.03 — During the tern of the Lease, Lessee will 

' comply with all fedaral, state, and local laws, rules, regtxlations, 

and ordinances controlling air, water, noise, hazairdous waste, 

solid waste, and other pollution or relating to the storage, 

transport, release, or disposal of hazardous materials, stibstances, 

waste, or other pollutants. Except tu3 the extent that such 

activities are tJie responsibility of the Lessor tinder 

Section 10.04, Lessee at i1:s own expense .will laoke all 

modifications, repairs, or additions to the Leased Prestises, 

install and bear t:he expense of any and all structtzres, devices, or 

equipment, and implement and bear the expense of any iramedial 
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action trttich may be reqttired tinder any such laws, rules, 

regulations, ordinances, or judgments. During the term of thie 

Lease, Lessee will not dispose of any wastes of any kind, whether 

hazardous or not, on the Leased Preatiees. 

SECTION 10.04 -- Lessee asstuws the risk of and agrees to 

indsmnify and hold Lesaor harmless, and to defend Lessor against 

and from any claims, costs, liabilitiss, expenses (incltiding 

without iiaiitation coiurt costs and attomsys' fees), or demands of 

whatsoever nature or source for any contamination or Environmental 

Problems, latent or obvious, discovered or tmdlscovered, in the 

real and chattel property to be conveyed hereunder; for personal 

injtiry to or death of perseits whoaisoever (including without 

llmitatJ.on eaq^loyees, agents or contractors of Lessor, Leesee, or 

any third pairty), or propert:y dasiage or destruction of wfaatsoetrer 

hattire (including witJtout llmlt:ation property of Lessor or Lessee, 

or property in Lessee's core, custody, or control, aitd third party 

property), where such contamination. Environmental Problems, injtiry 

or damage orise out of acts, omissions or events occurring on the 

Leased Premises aftsr the Comawncement Dote. Lessor assumes the 

risk of and agrees to Indemnify and hold Lessee horatless, and to 

defend Lessee against and from any claims, costs, liobillties, 

expenses (including without limit:ation court costs and attorney 

fees), or deaiands of whatsoever nature or source for any 

contamination or Environmental Profalena, latent or obvious, 

discovered or undiscovered, in the real and chattel property to be 

conveyed hereunder, for personal injury to or death of persons 

who8»oever (including without limitation employees, agents or 

'^ contractoza of Lessor, Lessee or any tihird party) or property 
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damage or dest:ruction of whatsoever nattire (including without 

limitation property of Lessor or Leasee, or xmpeirty in its or 

their care, custody or coittrol, and third pasrty property) where 

such eontaailnatlon. Environmental Problems, injury or damage curiae 

out of a c t a , omieBlons or events occurring en 1:ha Leased Preiaisea 

prior to the Comsmncement Data , provided, however. Lessee has the 

faarden of proving such contamination, Environmeni:al Problsais, 

injury or daauige arose out of such pre-commencement Date acts, 

omission or events. 

"Environmental Problems" taeans any cause or action under 

t:he federal Comprehenaive Environmentuil Response Coaqmnsation cutd 

Liability Act of 1980 (as axranded) and any cause or action arising 

from similar federal, st;ate or local legisloribn or other rules of 

law, and private causes of action of whatever nature which arise 

from environmental damage, contamination, toxic wastes or similar 

.causes. 

If Lessor's indemnification of Lessee for auch 

contamination or Envlroztmental Problems faecames effective. Lessor 

has the right to asstuae sole control.of and/or iaiplemsnt any order, 

deousind, plan or request, or defend against any cause of action of 

whatever nottire tising legal and technical counssl of its choosing. 

SECTION 10.OS — Lessee will p rompt ly furnish Lessor written 

notice of any and all (1) releases of hszardoua wastes or 

'substances of which It becomes aware which occiur during the teina of 

. this Lease whenever such releases axrm required to be reported to 

any federal, state, or local authority, and (11) alleged water or 

air penait condition violations, and (ill) any notification 

i»ceived by Lessee alleging any violation of any st;ate, federal or 
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local Btoiatte, ordinance, ruling, order or regulation pertaining to 

environmental protection ohd/or hazardous material, handling 

transportation or storage. To the extent practicable, stich written 

notice will identify the sttbstance releases, the smount released, 

and the Bwaeures undsrluiken to clean up and resusve the released 

materiel and any contaminated soil or water, will identify the 

nottun and extent of the alleged violation and t;he measures taken 

to eliminate lihe violation, and will certify that Lessee has 

-coBq)lied with all applicable regulations, orders, jtidgaients or 

decrees in connection lAerewith, or .the date by which siueh 

compliance is expected. Lessee will also provide Lessor with 

copies of any and all reportis isade to any govemaiental agency which 

relate to such releaaes or such alleged violations during the term 

of t:his Leaae. 

SECTION 10.06 — Dtiring the term of this Lease, Lessor will 

.have the right to enter the Leased Preaiises for the purpose of 

inspacting the Leased Pretaises to ensure compliance with the 

requirement's of t:his Lease. If Leseor detects any violation. 

Including any eontaailnatlon of tha Leased prsailses which it deems 

to be the responsibility of Lessee tmder this Section X, Lessor 

will notify Lessee of t h a violation. Upon receipt of stich notice 

Lessee will t aka immediate steps to eliminate the vidlatJ.on or 

remove the contamination to the satisfaction of any governmental 

agency with jurisdiction over the subject matter of the violation. 

Should Lessee Inadequately remedy or fail to eliiainate the 

violation. Lessor or its representative will have the right, but 

not the obligation, to enter the Leased Premises and to take 
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%ihatever corrective action Lessor deems necessary to eliminate the 

violation, at the sole expense of Lessse. 

SECTION 10.07 — Regardless of any atajuiescence fay Leesor, 

Lessee will (1) indemnify and hold hazaaess Leesor and its 

officers, agantui, ea^loytMts, lessors, parent corporation, 

subsidiaries, affiliates, successors, and assigns from all 

liability, cosl:s, expenses, fines, or penalties resulting from any 

violation of any federal, state, or local low, rule, regulat^lon, or 

ordinanes controlling air, water, noiee, hozordoue waste, solid 

waste, or other pollution or relating to t:he storage, t:raasport, 

releaae, or disposal of hazardous awterials, stibstancas, wastes, or 

oliher pollutants ariaing out of X.easee*s operation of t:he Leased 

Prwaiaes and from'any violationa of this Section X, (ii) reimburse 

Lessor and its officers, agents, employees, lessors, parent 

corporation, aiibsidlaries, affXliates, auecsBSorS, and assigns for 

all costs and eicpenses incurred fay Leesor or its officers, agents, 

employees, lessors, parent corporation, stibBidiarisB, affiliatea, 

successors, and aesigns in elijainating or remedying such 

violations, pollution, or eoni:aminatien, and (iii) reimfaurse and 

hold harmless Lessor and its officers, agents, employeee, lessors, 

parent eorpora1:ion, subsidiaries, affiliates, successors, and 

assigns from any and all coats, expenses, attomeya' fees, and 

penalties, fines, or civil judgmental sought or obtutilned against 

Lessor or its officers, agents, employees, lessors, parent 

corporation, subsidiariss, affiliates, successors, and assigns as 

a result of Lessee's lease and operation of the Leased Premises or 

airy releaae or disposal of any hazardous material, substance, 

waste, or other pollutant onto or into the ground or int:o the water 

24 



: > 

or air from or upon l:he Leased Preiaises during the term of this 

Lease; PROVIDED, HOWEVER, that Leesee shall have no obligation or 

liability where such releaae or diapoaal is attributable to acta or 

omissions of Lessor, its agents, estployees or third parties acting 

tinder Lessor's authority. 

Leasee waives and will not assert as a defense againat 

Leeeor any statnite of limitations applicable to any controversy or 

dispute arising under t;his Section X, and Leesee will not raise or 

plead a statute of limitations defense against Lessor or its 

lessors in any action arising out of Leeeee's failure to eoaiply 

with i:his Section x. 

SECTION ZI 
EMINENT DOMAIN 

SECTION 11.01 — In the event t:hat at any tisM during the term 

of this Lease tihe whole or any part of t:he Leased Premises shall be 

t»ken by any lawful, power by the exercise of the right of eaUJient 

domain for any ptdilic or qtisBi-pufalic purpose t h a following 

provisiona shall be applicable: 

SECTION 11.02 — If such proceeding shall result in the taking 

. of the whole or a portion of l:he Leased Premises vrhich materially 

interferes with Lessee's use of the Leased Premises for railroad 

purposes, Leseee shall have the right, upon written notice to 

Lessor, to terminate this Lease in its entirety. In that event, 

and subject to any necessary regulatory approvals or exeaqitions, 

this Lease ahall terminate and expire on lihe date title to the 

Leased Premiaea veats in the condemning authority, and t h a r a n t and 

other suma or charges provided in this Lease ahall be adjusted aa 

of the date of such vesting. 
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SECTZON 11.03 — Zf such proceeding s h a l l r e s u l t i n t h e ta)cing 

of l e s s than a l l of the Leased Preaases which does not axa te r l a l ly 

i n t e r f e r e wi th Lessee 's txse of t h e Leased Premises for r a i l r o a d 

purposes,, t hen the Xieaae sha l l cont inue fo r t h e balance of i t s term 

as t o tha p a r t of the Leased Presd-ees reaiaining, wi thout any 

2»dttctlon, abatement o r effect upon the c a n t o r any o the r sum o r 

charge t o be pa id by the Lessee under t he p rov is ions of t h i s Lease . 

SSXrrZQN 11.04 — Except as ot:herwise express ly provided i n 

t h i s Sectiotn, Lessor s h a l l be e n t i t l e d t o any and a l l funds payable 

for the t o t s l o r p a r t i a l talcing of the Leaeed Premises witOiout any 

p a r t i c i p a t i o n fay t«assee; provided, however, t;hat nothing conta ined 

herein s h a l l fae construed to p rec lude Lessee from prosecut ing any 

•claim d i r e c t l y agains t the condeauiing a u t h o r i t y for l o s s of i t s 

buaiaess o r fo r the value of i t s leasehold e e t a t e . 

SECTION 11.05 — Each par ty s h a l l provide prompt no t i ce t o t:he 

other p a r t y of any eminent domain proceeding involving t h e Leased 

Premises. Each paxxy s h a l l be e n t i t l e d t o p a r t i c i p a t e i n any such 

proceeding, a t i t s otm expense, and t o consul t with tha o the r 

par ty , i t s attuneneys, and e x p e r t s . Lessee and Lesaor s h a l l make 

a l l reaaonable e f fo r t s t o cooperate with each o ther in t he defense 

of such jiroceedings and to use t h e i r b e s t e f fo r t s t o ensure 

Lessee's continued a b i l i t y t o uae the Leaeed Premises fo r the 

conduct of f r e i g h t r a i l r o a d ope ra t i ons . 

SECTZON XII 
INSURANCE AND INDEMNIFICATION 

SECTION 12.01 — Except where t he s o l e proximate cause of any 

injury, dea th , loss or damage i s the negligence of Lessor , i t s 

agents o r employees. Lessee s h e l l p r o t e c t , defend, hold harmless , 
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and indsmnify Lessor from end against any and all liability, 

eiqiense, cost, claim or auit, incltiding attorney's fees, incurred 

by.or osseesed against t ^maor , its agents, servants, affiliated 

companies and its sueeessbrs oisd assigns on account of injtiriea, 

deoth, or property less or damage arising from Lessee's use, 

operation or maintenance of t:he Leased PreatiLees, it also being the 

intent of the parties that Lsssee shall indeauiify Lessor for sny 

negllgencs on Lessor's part which may contribute to any auch 

injury, death, loss or damage; PROVIDED, HOWEVER, that all 

liability, including liability for any injtiry, death, loss, or 

damages arising in connaction with toxic waste or environmental 

• conditions shsll be governed by the provisions of Section 10.04 

hereof. 

SECTION 12.02 — Notwithstanding t:he provisions of 

section 12.01, Leesee will be absolutely responsible for and will 

indeauiify, defend and save harmless Lessor and its officers, 

agents, employees, affiliates, successoxrs, and assigns from all 

liability, claliBS, penalties, fines, expenses, doaiages, and costs, 

- including attorney's fees, arising from Lessee's violotilon of or 

from its failtxre to comply with any provisions of this Leaee, 

regordlasB of whether contributed to by any negligence of Lessor or 

its officers, agents, employees, or affiliates, but not if due 

solely to the gross negligence of Lessor, its officers, agsnts, 

employeee or affilietee. 

SECTION 12.03 — Lessee ahall, at its own sole cost and 

expeiuie, procure the following kinds of insurance for t:he term of 

this agreement cotmaencing as of the date of Closing and proaptly 

pay when due all premiuais for that insurance. Upon the failure of 
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Lessee to maintain instirance as provided herein, Leesor Bhall have 

t;he right, after giving Leenee ten daya wrlttsn notice, tw obtain 

such insurance and Leasee shall proaqptly reimburse Leesor for thst 

expense. The following atinismm insurance coverage ahall be kept in 

force during the term of this Agreement: 

comprehensive Railroad Liability inauranee providing 
bodily Injury, including death, personal injtiry and 
property damage coverage with a combined aingle L imi t of 
at least 810,000,000 each occursrence or claim' and a 
:general aggregate limit of at least 810,000,000. This 
Insurance shall contain Broad Fozm Contraemtal Liability 
covering the indemnity provisioiui contained In this Lease 
(ISO Form GL 24 14 or equivalent), setrerabllity of 
interests and namm Lessor as an additional InatUMd with 
respect t a all liabilities arising out of Lessee's 
cbligalilon to Lessor in the Leaee. If coverage is 
purchased on a "claims made" basis it shall provide for 
at leaet a three (3) year extended reporting or diecovery 
period, which shall be invoked should insurance covering 
the l:ime period of t:his Lease be canceled tznless replaced 
with a policy containing the aame Ret:ro Anniversary. Date. 
as t:he policy being replaced. 

SECTION 12.04 — Lessee warrants that this - Lease has been 

reviewed with its . insurancs ag8xit(s)/broker(8) end the 

agent(s)/broker(s) has been instructsd to procure the insurance 

coverage required herein and name Lessor as additional insured with 

respect to all liabilities arising out of Lessee's obligation to 

Lessor. 

SECTION 12.05 — Leesee shell furnish to Lessor certificate(s) 

of Insurance evidencing t:he required coverage and endorseBMnt(s) 

and upon request a certified duplicate original of any of t:h08e 

policies. The insurance eompany(ieB) issuing such palicy(ie8) 

shall notify Lessor in writing of any mat:erial alteration including 

any change in the ret:roactive date in any "claims awda" policies or 

substantial reduction of aggregate limits, if such limits apply, or 

cancellation thereof at least thirty (30) days prior thereto. 
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SECTZON 12.06 — The insurance policy (lea) shall be written by 

a reputable insurance company or companies acceptable to Lessor or 

with a current Best's Insurance Guide Rating of B and Class X or 

better. Such insurance company shall be authorized to transact 

business In the States of Arlcansas, Missotiri and Kansas. 

SECTZON 12.07 — Znsurance coverage provided in the afluaunts 

set forth herein shall not be const;rued to otherwise relieve Lessee 

from liability heretmder in excess of such coverage, nor shall it 

preclude Leasee from taking such other action as la available to it 

under any other provision of this Agreement or btiherwisa in law. 

SECTZON 12.08 — The limits of liability rsquired under 

section 12.03 shall be increaeed every five (5) years during t:he 

term hereof and any extended term baeed on any increases or 

decreaBes in the Producer Price Zttdex, or any eucceasor index, in 

the same manner as rent adjustuuintB are calculated ptxrsusnt to 

Section 4..04. 

SECTION XIII 
TJOCES 

SECTION 13^01 — It is understood and agreed that LeBsee shall 

pay all taxes and assessments, general and special or otherwise 

which Biay be levied, assessed or iaiposed upon tihe Leased Preaiises 

during the Lease Term. Lessee shall pay such taxes and assessments 

directly to the taxing authorities on or before t;he due date, tnit 

reserves the right to contest any tax or assessment, in good faitJi, 

by appropriate proceeding, as it laay deem necessary or appropriate. 

SECTION 13.02 — Lessee shall be liable for and pay all 

special assessments and/or taxes levied against the Leaeed Pireaiises 
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as may be impoaed by any t ax ing j u r i s d i c t i o n having a u t h o r i t y lit 

the preai ises. 

SECTZON 13.03 — Real p roper ty ad valorwa t axes , fees and 

spec ia l assessments, i f any, s h a l l be p r o r a t e d between Leasor and 

Lessee as of January 1, 1993. Lessee s h a l l be respons ib le fo r 

paying any and a l l such t a x e s , feee o r assessments accruing a f t e r 

January 1, 1993. 

SECTION XIV 
EASEHEHTS. LEASES AMD LICENSES 

SECTION 14.01 — Lessor covtenante and agrees t o pay t o t h e 

Lessee a por t ion of the revenues c o l l e e t s d by Lessor from use of 

t;he Leaaed Preoiises pursuant t o any eaaement, lease (excluding 

leases of t rackags} or l i conse (excluding l i censes of t r ackage) 

.affect ing t he use of the Leased Premises (hezreinafter i n f e r r e d t:o 

as "Lessor Agreements"). The payment t o be paid by Lessor i n 

. connection wi th t h i s provision w i l l be f i f t y percent (50%) of a l l 

aaioimts b i l l e d (as adjtxsted fo r i:he d i f f e rence between b i l l i n g s and 

co l l ee t ions for p r io r per iods) by Lessor imrsuant t o Lessor 

Agreements payable aead-annually in a r r e a r s on January 31 and 

July 31 of each year . Leasee s h a l l not r ece ive any aaumnts p a i d t a 

Lessor for prepara t ion fees and for se rv ices performed by Lessor 

pursuant t o sec t ion 14.03. At i t s d i s c r e t i o n . Lessor aiay e n t e r 

into new Lessor Agreements app l i cab le t o t:he Leased Premises 

without L e s s e e ' s consent. Leesee s h a l l not i fy Lessor of any 

attempt t o l o c a t e new ctiatomers on the Leased Premises, i nc lud ing 

- the loca t ion of the possible new cust>omer8« I f Lessor d e s i r e s t:o 

lease the same port ion of the Leased Premises, Lessor s h a l l p rovide 

to Lessee, t h i r t y (30) days ' advance no t ice of tha t i n t e n t . 
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NotJiing in this Lease ehall prevent Lessor from selling 

any portion or portions of the t«aBed Premises which is or are 

located beyond 50 feet of the centerline of any branch or atain line 

track, including areas of any station ground provided such areas 

ore not being ueed in connection with Lessee's rail freight 

operations. .All proceeds from such reel estate salss shall accrue 

solely to Lessor and XiSssee shall either execute on amendment to 

this Loose which deletes any such sole property from t h p 

descriptiian and terms hereof, or shall execute any other document 

reosonobly neceesory to remove the encumbrance of this Leaae from 

such property. 

SECTION 14.02 - The revenues collected by Lessor describfKi in 

ssetlon 14.01 shall not be prorated aa a t the Commencement Date. 

Lessor ahall be entitled to receive and retain all payments due and 

payable prior to the Comaiencement Date whether payable in advance 

or in arrears. If Leesee is- not in default under this Agreeiaent, 

Lessee will receive revenues due and payable prior t»» terminai:ion 

hereof. 

SECTION 14.03 " From and after the Comaiencement Date, Leseor 

will manage all Leseor Agreements. From and after the Comawncement 

Date, Lessee will manage all agreements, other than Lessor 

Agreements, applicable tu> the Leased Pread.se8 (hereinafter referred 

as "Lessee Agreements"). Lessee shall document all of auch I.eaeee 

Agreements using stumdardized forms prepared and approved fay I,es8or 

in accordance with Lessor's policies concerning hazardous materials 

storage aiid handling and engineering standards. Lessee shall not 

execute or deliver any Leaaee Agreement, including any renewal, 

termination or cancellation thereof, which deviatea from Lessor's 
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Standard fonas, engineering standards or operating instructions 

without first receiving the written concurrence' of Lessor. 

Lessor's concurrence or non-concurrence (aa t;he caae aiay be) ahall 

be delivered tui Lessee within thirty (30) days of Lessee's t/rltten 

request therefore. 

All preporation fees and all expenses billed by Lessor 

applicable to the Lessor Agreements shall be iretained by Lessor. 

All preparation fees and expenseo billed by Lessee applicable lui 

•the Lessee Agreements shell be retained by Lessee. 

SECTION 14.04 - Lessee shall not execute any Leaaee Agreements 

affecting the Leased Premises having a. term extending beyond the 

initial term of this Lease (or beyond any given extended term-which 

may be in effect at t:he time of execution) wi1:hout eecuring 

Leasor's exprees written consent. 

Cancellation of any Leasee Agreeaient for any reason 

during the tsrm of this Lease onxst be approved, in advance and in 

%ariting, by Lessor, mis approval or non-approval (as the case may 

be) shall be forwarded to Lessee within t;hirty (30) doya of 

Lessee's request thex»fore. 

SECTION 14.D5 - Lessee shall carefully supervise the use of 

t:he Leased Premises by any third pairty to ensure that the value of 

the Leased Preaiises is not diminished by reason of such use. In 

particular. Lessee shall ensure tJiat (l).all uaes of l:he Leased 

Premises are ptxrauant to appropriate doeusMintation and that all 

unauthorized use is either covered by agreement or promptly removed 

from the Leased Premises; (ii) no use is penaltted which cotxld 

jeopardize the value of t;he Leaaed Preaiises and that Lessee 

Agreements for storage or handling of hazardous oiatsrials ore 
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atrietly la conformity with Lessor's policies; aad (ill) upon the 

termination of any Lsssee Agreement for any reaaon trtiataoever, t:he 

Leased Pres^ses a n cleared and restored as required by the iierms 

of the Lessee Agreements. In addition, if the unauthorized use is 

of a type which would be covered by a Lessor Agreement, Lessee 

ahall proâ rtily bring the tmauthorized use to Leesor*s attention. 

SECTZON 14.06 - Lessor reserves ths exclusive right t»> grant 

easements or other occupations by coal slurry pipelines, or fiber 

optic or other eammunleation systems or signboards. Any requests 

tor such permits or easements ahall bs referred to Lessor for 
a 

appropriate action. Lessor will give at least thirty (30) days 

notice to Lessee prior tui initiation of any easeaients or other 

occupations pursuant tua t:his Ssetlon. Revenues from tbe granting 
I 

by Lessor of those agreeswnts shall accrue solely t:o Leesor. 

SECTION 14.07 - As soon as reasonably practiicable after the 

Coa&iencement Date, Lessor shall assign to Lessee all Lessee 

Agreements affecting t:he Leaaed Premlsss and Lessee shall aesume 

Lessor's duties and obligations thsreimder. 
SECTION XV 
TERMINATION 

SECTION 15.01 — This Lease may be terminated as follows: 

(a) By Lessee or Lessor: 

1. on or at any tiaw prior to the Commencement Date if 

any substantive condition unacceptsble to Lessee or 

to Lessor is Imposed in the regulatory approvals 

or exemptions contemplated by Section V of this 

Lease for Lessee's lease and operation of the 

Leased Premises; 
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2. upon the occurrence of on Etrent of Default as 

provided in. Section XIX; 

3. upon thirty (30) daya' notice to Leasee, as a 

consequence of an uninterruptsd abandonaiant or 

discontintiance of operatiois, as the case tasy be, 

for six (6) montihs by Lessee over any line segaient 

of the Leaeed Premieea (other then on 

inconsequential obandoiaaent or discontinuance not 

affecting rail service generally over the Line) 

other than by reason of on event of force ewleure. 

a lawful eadiorgo, or changes in t:he deaiond for 

eervlce; or 

4. upon thirty (30) days' notice to Lessor, -following 

Lessee's obtsining all necessary regulatory 

approvals or exesqptions to penait Lessee to abandon 

or discontiitue roil operations; 

(b) By Lessor if Lessee foils to provide a core service of 

six (6) days per week to custiomnrs located between and including 

Diaz Junction and Guion, Arkansas, PROVIDED, HOWEVER, tJiot Lessee 

shall hove this obligation only if (1) volume on tihe Diaz .Ttmctlon-

Giiion line (excluding unit cool trains) in any three (3) aionth 

period is at least eighl:y percent (80%) of the 1991 volume divided 

by 4 and (ii) such core service of six (6) days per week woe 

requested fay any customer located adjacent tio tihe Diaz Junction-

Guion line and Lessee failed to provide such service. 

Lessee's failure to maintain six (6) day per week ae rvLco 

on the Diaz Jimction-Gulon poixion of tha Leased Premises will 

subject Lessee to being placed on probationary status by Lessor 
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pursuant to %n;itten notice fron Leasor, for a period of two (2) 

iranths commencing no earlier than two (2) weeks after the date of 

tiie notice from Lessor. If Lessee falls to both restore six (6) 

day per week service by the time of commencement of the 

probationasnr period and ^intain such service tihroughout the 

probationary period. Lessor, at its option, may terminate Lessee's 

lease of t h a Diaz Junction-Guion portioii of the Leased Preailaes 

effective on or after three (3) months* written notice to Lessee 

and Lessor then may again begin operation over the Diaz Junetlon-

Goion portion of the Leased Premises. Leesee ogreea to permit 

Lsssor*a immediate operation over the Diaz Junction-Guion poxrtion 

of tihe Leased Preatises at no charge to Lessor to pairmit Lessor's 

service to custiomers dtxring the period between the dote of Lessor's 

written notiice of termination of tihe Lease and the dote of Lessor's 

actual repossession of the Diaz Junction-Guion portion of the 

Leased Preaiises. Lessor shall not exercise its rights heretxnder If 

Lessor agrees with Lessee that Lessee*s> failure to provide six (6) 

day per week service woa due to a bono fide force malaure condition 

resulting from Acts of God, war, insunrection or any like cause 

beyond Lessee's control. The provisions of this Section shall not 

apply to Lessee's operation over Lessor's Pfelffer Spur, and Leaaee 

shall not be required to provide six (6) day per week service over 

the Pfelffer spur. 

(c) By Leasor purauant to section XIX. 

(d) By Lessee in the event Leesor is no longer able to 

interchange traffic with the Lessee at Kanaaa City, MO or Newport, 

AR, or at an altemate location satisfactory to both Lesaee and 

Lessor. 
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(e) Zn 1:he event that within 365 days after Commencement Date 

(1) any of Lessor's labor organizatioiu cause a work stoppage as a 

result of this Lease and Lessor is unable to negotiate a 

satisfactory aresolution with the organization or (11) conditions 

unacesptsble to Lessor are iapossd by the Interstate Commerce 

commission or a court or other body. Lessor shall have the right, 

anytime within such 365 day psricMi, i:o terminate this Lease by 

giving tihirty (30) days' written notice tu> Lessee, in such event 

Lessee shall deliver possession of the Leased Preaiises to Lsssor on 

such 30t:h day, subject tw all necessary prior regulatory approtrals 

or exemptions, and Lessee shall cosqily with tihe provisions of 

Section XV within auch thirty. (30) day period. In the event Lessor 

exercises' this right of tezieination, it will pay Lessee a sum equal 

•is the tiotal of the Verified Costs incurred fay Lessee la 

commencement of operatiois on the ZJ^e, subject to a maximum of 

8250,000. "Verified Costs" shall mean costs incuzrred in purchases 

of tiangibles such as, but not liaiited to, capital iaiproveaients, 

computers and office and real property, title to which shall pass 

to Lessor in the event of a termination as provided for hereunder. 

Thereafter, Lessor will give Laaaaa the right of first refusal to 

lease the Leased PreaULses, exercisable within one year following 

. Lessor's notice to Lessee, on the some tenas as set forth in this 

Lease, provided the conditions which caused termination pursuant to 

this Section 15.01(d) have, in Lessor's sole opinion, been 

remedied. 

(f) By Lessor or Lessee, by giving 30 days' written notice to 

tihe other party, in the event a court or other body determines that 
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all or any of the provisions of Section XV are unlawful or 

othezwiae unenforceable. 

SECTZON 15.02 — In the event of termination as provided In 

section 15.01 above, future rental shall bs abated as of the date 

Lessee ceases op«ration and no equity in title ahall be deemed to 

have been accumulated by Lessee except as provided in section 8.03. 

Lessee shall be liable for, and pay tio Lessor, all rent accruing 

prior to the date of such termination. 

SECTION 15.03 — In the event this Lease is tenainated. Leasee 

shall eooperatie with Lessor and/or its deelgnee in obtaining 

operating rights equivalent ts thoee enjoyed fay Lessee. Leseee 

shall assign all Lessee agreements affecting the Leased Preadses to 

Lessor. 

SECTION 15.04 — In the event of tezBLlnation of this Lease, 

Lessee shall vacate tihe Leassd Premises in an orderly asnner. Upon 

. eny tsnaination reaulting from an Evant of Default fay Lessee, 

Lessor or its designee tasy immediately re-enter and take poasession 

of the Leased Preaiises fay providing written notice to Lessee that 

this Lease has been terminated. Upon any termination resulting 

from an Event of Defatxlt, Lessor may laaaediately assign this Lease 

to a new lesBse and that leeaee may ismediately begin operation 

over the Leased Premises ptxrsuant to the terma of thia Lease. 

Lessor dr its designee at Lessor's discretion amy immediately begin 

operation over the Leaaed Premises if Lessee ceases operation on 

the Leased Pre8d.ses. 

SECTION 15.OS — Upon any tezx&lnation of this Lease, Leaaee 

agrees to make available for sixty (60) days thereafter, without 

charge, any improvesients thereon which it aiay own or hold under 
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leaae (pursuant to Section 8.03 or otherwise) ts Lessor or its 

designee for use in rail freight service. For an additional period 

^ ^ of sixty (60) days. Lessor or its designee may ptirchase auch 

ii^irovements at market value less Lessee's cost of removal; 

PBOVZDED, HOWEVER, that if Lessss receives and is willing to accept 

a bona fide offer to purchase any such improvement(s), Lessee shall 

notify Lessor and Lessor shall have the right to purchase the aaid 

Uqprovement for the some price offered to Lessee within fifteen 

(15) days' of Lessor's rseslpt of such notice. 

SECTZON 15.06 — Within thixrty (30) days of receipt by Lessee 

of Lessor's notice of termination, or Zieasee's notice tie Lessor of 

.tsnaination, as pxrovldsd for above, Uaaaaa ehall file any and all 

required applications or filings with tihe ICC or other body 

requesting and securing authority to abandon and cease operat^lpns 

over the Leaaed Premises. In the event Lessee falls, refuses or 

neglects tio tiake such action or fails to diligently pursue saaw tio 

conclusion. Lessee agrees to pay to Lessor, as litpxidoted deaiages, 

the sum of $1 million per montih for. each month during the first 

year or portion thereof following such failtxre, refusal or neglect; 

$2 million per month during the second such yeau:; 85 aillllon per 

month during tihe third auch year; and 810 million for every month 

thereafter. ̂  In the event of termination of thia Agreement, Leases 

shall assign all agreements affecting the Leased Preatises to 

Lessor. 

If Lessor teraiinatea tihia Lease as a result of t h a 

imposition by the ICC of any conditions or restrictiions whicli will 

result in expenses, losses or doasges to Leasor, Lessee aioy agree, 

p in lieu of termination, and upon consent of Lessor, which consent 
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shell not be unreasonably withheld, t» indemnify, reimburse and 

hold Lessor honaless from and against all such esepeitses, costs and 

damogea for the duration of 1:his Lease. 

SECTZON XVZ 
COMPLIANCE WITH LAW 

SECTZON 16.01 — Lessee agrees to coaqily with all provisions 

of law, and Leesee will not knowingly do, or peraiit t a be done, 

upon or about the Leaaed Prefld-ses, anything forbidden by law or 

ordinances. Lessee further agrees to use its best efforts to 

secure all necessary governmental autihorlty for its operation on 

tihe Leased Preaiises. 

SECTION XVXJ 
FORCE MAJEURE 

SECTZON 17.01 — Lessee shall have no ofaligation to operate 

over any portion of the Zieaeed Premisea as to which it is prevented 

from operating by Acts of God, public authority, atrikes, riots, 

labor disputes, or any cause beyond its eontirol; PROVIDED, HOWEVER, 

lessee shall use its best efforts to tiake whatever action is 

necessary or appropriate tio be able to resume its operations. In 

• the event of damage or destruction caused fay an Act of God, Leasee 

shall commence repairs within 10 days of tihe occurrence causing 

same and shall pursue such repairs with reasonable diligence. 

SECTION 17.02 — In the event the cost of such repairs are 

such that I,essee will be luiable to recover or recoup auch costs 

within a reaaonable period of tiate, not leas than seven (7) years, 

following coaipletion of tihe repairs, Iiessee may, upon verification 

of the foregoing, seek relief from Lessor and rsquest that Lessor 

permit it to abandon the affected segaient of the line in question. 

In the event Lessor determines that Leasee will not in fact be able 
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to irecoup its repair costs. Lessor shall grant permission to Lessee 

to eeek abandonment from the ICC. In the event the ICC approves 

such abandonment, this Lease shell fae amended tw delete tihe eegment 

in question from this Lease, but rental shall remain the some. 

SECTION XVZZZ 
DEFEASANCE 

SECTION 18.01 — Lessee shall not make any use of tihe Leaaed 

Premises inconsistent with Lessor's right, title and interest 

therein and which auiy cause the right to use and occupy the Leaaed 

PreaiiBes to revert to any party other than Lessor or Railroad. So 

long as the Leased Pretaises are sufficient to penait Lessee to 

operate between the teraiini described in Section I, this Lease 

shall not-be affected by any deterailnation, whether by judicial 

order, decree or otherwise, that ownership of any portion of t h a 

Leaeed Premises is vested in a person other than Lessor or Lessee, 

and there shall be no abatement of rent on account of such 

determination. Leasor and Leasee shall laoke all reasonable efforts 

to defend Lesaor* a tiitle to the Leased PremiseB against any adverse 

ciaims. 

SECTION XIX 
EVENTS OF DEFAULT 

SECTIOK 19.01 — The following shall be Events of Default: 

(a) Failure by LOBsee to make payments of rent or other 

amotmts due and payable for any reeaon arising in coxmectlon with 

t;his Lease or Lessee's operation over the Leased Preaiises, and such 

failuire continues for ten (10) dsys following written demand 

therefor. 

(b) Filing of petition for bankruptcy, reorganization or 

arrangement of Lessee by Lessee pursuant tio the Bankruptcy Reform 
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Act or any aimilor proceeding, which petition is not dlsaiissed 

within thirty (30) days. 

(c) Lessee breaehea ony provision of this Lease other than 

for the payment of rent which is subject to subparagraph (a) above, 

and fails to cure such fareach witihin thirty (30) days after reeeipti 

of %«ritten notice of such breach from the Lessor or fails to 

commence to cure such dsfault within thirty (30) days, or, once 

commenced, fails to uae due diligence to complete the cure. 

(d) The filing of any Involtmisry bankruptcy, receivership or 

arrangement proceeding, which filing is not dlamissed within 120 

doya. 

SECTION XX 
BREACHES; REMEDIES 

SECTZON 20.01 — Upon the oeeurronce of any breach of any term 

hereof the injured party shall notify the breaching party in 

writing and specify tihe breach and what corrective action is 

desired to ctxre the breach. If, upon the expiratiion of forty-five 

(45) days from the receipt of eoid notice, the breach has not been 

cured (or, if such breach cannot be cured within 45 days, steps 

have not been taken to effect such ctxre and pursued with all due 

idlligence within eoid period) and is a material breach, the injured 

party shall hove the right, at its sole option, to cure the breach 

if possible and be reimbursed by the breaching party for the cost 

thereof, including any and all reasonable attorney's fees, and for 

any reasonably foreeeeable consequential damages. Nothing herein 

shall pxrevent the injured party from resorting to any other xremedy 

penal tted under tihis Leooe or .at law or equity, including seeking 

damages and/or specific performance, as shall be neceesory o r 
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appropriate to make the Injured party whole in the preailaes. 

Failtxre of the injured party to demand or enforce a ctire for breach 

in one instsnce shall not be deemed a. waiver of its right to do so 

for any subeequent braaeh by the breaching party. 

SECTION 20.02 — The falltsre of any party hereto to enforce at 

any t ima any of the provisions of tihis Z<esse or t a exercise any 

right or oplU.on which is hezrein provided eholl in no way be 

construed to be a waiver of such provlsion(s) as to the future, nor 

in any way to affect the validity of this Lease or any port hereof 

or the right of either party to tihereofter enforce eoch and a v a r y 

such provision and to exercise any such right or option. Mo waiver 

of any hraoch of this Leooe ahall be held tui be o waiver of any 

other or subsequent breach. 

SECTZON XXZ 
ARBITRATION 

SECTZON 21.01 — If at any time a questiion or controversy 

shall arise between the poxrties hereto in coimection with tihis 

Lease upon which the parties cannot agree, (other than queetlons or 

controversies arising tmder sections xix or xx which shall not be 

subject to arbitration), and if the parties agree tio arbitration, 

such question or controversy shall be submitted to and settled fay 

a aingle competent and disinterested arbitirator if tihe parties to 

the dispute cure able to agree upon such single arbitrator within 

. twenty (20) days after writtien notice by one party of its desire 

for arblt;ration to the other party. If the parties cannot so 

agree, the peuety dimuinding such arbitration (the deaianding party) 

shall notify tihe other party (the noticed party) in «a:lting of such 

demand, stating the question or quest lots to be submitted for 
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decision and nbailnating one arbitrator, within twenty (20) days 

after receipt of sold notice, the noticed party shall appoint an 

arbitirator, notiify tihe demonding party in writing of such 

oppointaient, and at its option subad̂ t o counter-statwment of 

qttestion(s). Should the noticed party fail within twenty (20) doys 

after receipt of such notice to name ite orbitrotuir, the arbitrator 

for the demanding party shall aelect one for the noticed party so 

failing. The arbitrators so chosen sholl select one additional 

arbitrator to complete the board. If they foil to agree upon an 

additional arbitrator, the same shall, upon application of any 

party, be appointed by the Chief Judge (or aeiJjig Chief Judge) of 

the United Ststes District Court for the District of Missouri upon 

application by any party after ten (10) days' written notice t» tihe 

other party. 

Upon selectiion of the arbitrator(s), sold arbitrat:or(s) 

Sholl with xreosonoble. diligence detertaine the questions as 

disclosed in tihe parties' stotemimts, shall give all pontes 

reasonable notice of the tiaie and place (of which tihe arbitrator(s) 

shall be the judge) of hearing evidence and argtxment, may take auch 

evidence as they deem reaaonable or as either party laay sixbadit with 

witneases required to be sworn, and may hear axrguments of couneel 

or others. If any arbitrator declines or fails to act, the party 

(or parties in the case of a single arbitrator) by whom he was 

chosen or said judge shall appoint another to act in his place. 

After considering all evidence, testimony and argtwents, said 

single arbitirator or the majority of said board of .arbitrators 

Shall promptly state such decision or award in writing which shall 

be final, binding and conclusive on all parties tie tihe arbitiration 
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%ihea delivered to them. Until the arbitrator(s) shall issue the 

first decision or award upon any question subad-tisd for 

ai^itration, performance txnder the Lease shall continue in tihe 

manner and form existing prior to t)u» rise of such question. After 

delivery of said first decision dr award, each partry shall 

forthwith comply with said first decision or award immsdlately 

after receiving it. 

SECTZCm 21.02 — Each party to the arbitratitm shall pay the 

compensation, costs and expenaea of the arbitrator appointsd in its 

behalf and all fees sad eiqienses of its own witneeses, exhibits and 

counsel. The compensation, cost and expenses of the single 

artiitrator or the additional arbitrator in the board of arbitrators 

oholl be paid in equal ahores by oil porties t̂ i the arbitration. 

The non-privileged books and.papers of all porties, os 

for SB they relotie to any matter submitted for ortaitirotion, shall 

be open to . t:he exaad.nation of the other porties end the 

. orbitiratuir(s). 

SECTION XXII 
DIVISIONS, EQUIPMENT, 

COMMERCIAL SUPPORT, AAR AGREEMENTS 

SECTION 22.01^ — For the term of this Lease, Lessor will pay 

Lessee revenue divisions per loaded cor on traffic originating or 

terminating on the Leased Premises and interchanged cars as 

provided in Exhibit E attached hereto and incorporated fay reference 

herein, which divisions shall fae subject to any RCAF increasea or 

decreases as shown on Exhibit E. Such increases or decreases will 

be calculated annually and only one adjustiaent txi the divisions 

shown in Exhibit E will be made and applied as of December 3lBt, to 

be applicable to the following calendar year. 
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SECTZON 22.02 — For the term of this Leaae, Leeeor agrees to 

provide the equipment and commercial support aa providad for in 

Ejchibit F. 

SECTION 22.03 — For the term of thia Lease, Lessee agrees to 

comply With and be legally faoimd by the terms and provisions of the 

Associatilon of Aawrican Railroada' practices, rulee, agreements, 

and circulars such as OT-SS* claim handling; as they apply to 

lading and equlpawnt daasge occurring while in Leasee's possession. 

SECTION XtZZZ 
MISCELLXMEOUS 

SECTION 23.01 — Entire Agreement. This Lease expresses the 

entire agreesMint between the parties end supersedes all prior oral 

or written agreements, coamitaients., or txnderstandings wit:h respect 

to the mattsrs ..provided for herein, and no modification of this 

Lease shall be binding upon the party affected unless sst fortih in 

«n:iting. and duly executed, by the .affected party. 

SECTION 23.02 — Notices.. All notices, deamnds, requests or 

other communications which may fae or ore required to be given, 

served or sent by any party to., the otiher pursuant to this Z«aaBe 

shall be in writing and shall be deemed t:o hove been properly given 

or sent: 

(a) If intended for Lessor, by moiling by registend -or 

certified moil, return receipt requested, with postage prepaid, 

addressed to Lesaor at: 

Union Pacific Railroad Company 
Missouri Pacific Railroad Company 
1416 Dodge St»»et 
Omaha, Nebraska 66179 
Attention: Senior Director Interline Marketing 
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(b) If intended lor Leasee, by isailing by regiatered 

or certified mail, return receipt requeeted, with postage prepaid, 

addressed to Lease* at: 

Missouri t Northern Arkansas Railroad company. Inc. 
514 North omer 
Carthage, KO 648J6 
Attention: General Manager 

SSC7X0N 23.03 — Each notice, demand, xrequeet or caomuniCBtion 

which shall ba mailed by registered or certified mail t:a any party 

In the manner aforesaid ahall be deemed aaffieiently given, served 

or sent for all purposes at the time such notice, demand, regaest 

or coBomznication shall be either received by tihe addressee or 

refused by the addressee upon presentation. Any party may change 

the name of the recipient of any notice, or his or her address, at 

any time by complying with the foregoing procedure. 

SECTION 23.04 •— Binding Effect, ^ i s Lease shall be binding 

upon and Inure to the l̂ enefit of Lessor and Leasee, and shall be 

binding upon the successors and assigns of Lessee, subject to the 

linitatlons hereinafter set forth. Iiessee may not assign Its rights 

under this Lease or any interest therein, or attempt to have any 

other person assune its obligations under this Itease, without the 

prior vrritten consont of Lessor; which consent shall not 

unreasonably ba withheld; PROVIDED, HOWEVER, in the event Leasee 

electjs to assign Its interest in the Leaaed Premises, and Lessor 

consents to this assigni&ent. Lessee will first secure the approval 

of the Interstate Coioaerce Commission, and/or, such other 

regulatory approvals as may be then required; and PROVIDED FURTHER, 

that Lessor has approved the financial condition and operational 

ability of the new Lessee, which approval will not be unreasonably 
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withheld and which eveltxation of the new Leesee will be consistent 

with then existing practices in the industry. 

SECTION 23.05 — Severabilitv. If fulfillment of any 

proviaion hereof or any transaction related hereto ahcULl involve 

transcending tihe limit of validity prescribed by law, then the 

obligation to be fulfilled shall be reduced t a the liaiit of auch 

validity; and if any clause or provision herein contained operaces 

or-would prospectively operate t a invalidate lihis Lease in whole or 

in port, then such eloixae or provision only shell be held 

ineffective, am though not herein contained, and the resialnder of 

this Loose shall remain operative and In full force and effect. 

SECTION 23.06 — Headings. Article headings, used in this 

lisase are inserted for convenience of reference only and shall not 

be deemed to be a part of lihis Lease for any purpose. 

SECTION 23.07 — Governino Law, nils Leass shall be governed 

and constxued in accordance with the laws of the State of Missotxri. 

It is expressly agreed that no party amy sue or commence any 

litigation against the otiher party unleas such legal proceeding is 

brought in Federal couxrt in Missouri. Lessee's operations under 

this Leaae shall also coaqily with the applicable provisions of 

Federal low and the applicable rules, regulotiona and policies of 

any agency thereof. 

SECTION 23.08 — Amendment. No laodlflcotion, addition or 

omandments to tihis Lease or any of the Appendices shall be 

effective unless and until such modificotilon, addition or amendment 

is in writing and signed by the parties. 

SECTION 23.09 — Counterparts. This Lease may be executed in 

any number of counterparts, each of which shall be deemed to be an 
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original and all of which together ahall be deemed to be one aiid 

the BOBW instrument. 

SECTION 23.10 — Confidentiality. No partsy asy dlacloae any 

of tihe terms of tihis Lease Agreement to any nen-porty without tihe 

prior written consent of the other party except (1) oe retpxired by 

law; (2) to a corporate parent, subsidiary or affiliate; or (3) to 

atidltors ratainad by a party for the purpose of aaaessing the 

accuracy of charges, if, and only if, the auditor agrees in a 

lajgoily bixuiing- instrcunent that it will abide by t h i a 

eonfidentiality clouae as if auditor were o party to this Leooe 

Agreeamnt. Each party ogreea to indemnify tihe otiher from and 

against any daaiage suffered by o party as a result of any 

disclosure in violation of tihis confidentiality provision. 

IN WZTHESS WHEREOF, tihe parties heretio have caused this 

Agreement to be duly executed on tihelr behalf, as of tihe date* first 

herein written. 

MISSOURI PACIFIC RAILROAD COMPANr, 

Lie: ̂ -. ̂ ^: . • ̂  y U ^ t^.,. r- f-z* Title 
£A^< 

MISSOURI & NORTHERN 
RAILROAD COMPANY, INC. 

BV c ) .7r)%^>4«;<r^ 
Title: U i c e f^ i ip^ /n>^ t<r r 

ARKANSAS 

t lU(U\MUUEtt.Jni 

48 





REDACTED 





REDACTED 





REDACTED 





Schematic of M&NA 

Ft. Scott 



J 
0 

u 

I 
Q 

ce 

^ 

O 

H 

s 
£ 

p 

o 
•I 
E 

C/5 

. 5 " 

00 
ON 

Q 
^ 

u o s 

M° t 
s 
*'§ Q{ 

^ 

61 -a » § 

1 IS
ta

 

er
gy

 
M

ov
 

S ^ is | « s | 



J 

G 

0) 

ce 

DISP 

a 
o 

I 
Q 

09 

P 
o 

•I 
C/2 

ON 

ON 
00 
Os 

IM° t 

U
P 

M
N

A
 

G
en

er
at

in
g 

St
at

io
n 

R
ai

l 
St

at
io

n 

E
nt

er
gy

 R
ou

te
 

of
 M

ov
em

en
t 



I 
& 

u 

§ 
o 
G a 

G 

O 

H 

o u 

I 
o 

e 
CA 

OH 

00 
ON 
ON 

ce 

P 
o 

B 

C/3 


